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FIFTH DAY 
(Continued) 

(Wednesday, July 29, 1959) 

After Recess 

The Senate met at 10:30 o'clock 
a.m., and was called to order by the 
President. 

Senate Resolution 20 

Senator Moffett offered the fol
lowing resolution: 

Whereas, We are honored today to 
have as visitors in the Senate Super
intendent of Schools W. E. Hancock, 
accompanied by Mrs. Hancock and 
their daughter Rue Jean, all prom
inent citizens of Quanah, Texas; and 

Whereas, We desire to welcome 
these distinguished guests to the Cap
itol Building and Capital City; now, 
therefore, be it 

Resolved, That their presence be 
recognized by the Senate of Texas 
and that they be extended an official 
welcome. 

The resolution was read and was 
adopted. 

Senator Moffett by unanimous con
sent presented the guests to the Mem
bers of the Senate. 

Senate Resolution 21 

Senator Krueger offered the follow
ing resolution: 

Whereas, Miss Marcella Gerchs
heimer has achieved distinction for 
herself, her family, her school, and 
her home community of East Bernard, 
Texas, by having exhibited a keen 
awareness and knowledge of many of 
the problems peculiar to the towns 
and cities along the Colorado River 
Watershed, in recoguition of which 
she won First Place in the Coastal 
Region of CRIDA and subsequently 
was awarded the First Place Schol
arship for the whole CRIDA Area for 
her article, ar will Remain in East 
Bernard Because ... ''; and 

Whereas, Miss Joan Woodall of La 
Grange was the winner of the First 
Place Scholarship in the Central Re
gion of CRIDA for her paper, "I 
Would Like to Remain in La Grange, 
But ... ," which showed her unusual 
insight in the day to day problems of 

young people who desire to remain in 
their home towns; and 

Whereas, Miss Sandra Strahan of 
Burnet won First Place in the Upper 
Region of CRIDA with her paper, "I 
Would Like to Remain in Burnet, 
But ... ," thereby distinguishing her
self for her awareness of the prob
lems confronting the young people 
desiring to live in small towns; and 

Whereas, The Senate of The State 
of Texas, being ever awake to the 
problems confronting our smaller 
towns and cities, and being alarmed 
lest a way of life pass from the 
American scene, finds the initiative, 
knowledge and enthusiasm demon
strated by these outstanding young 
Texans to be most heartening, en
couraging, and gratifying; and 

Whereas, The fact that CRIDA is 
a growing and dynamic organization, 
representing a new approach to a 
modern problem as well as a family 
approach to a family problem, in
stilled with a strong and burning de
sire to develop not only the industrial 
potentialities of the Colorado River 
watershed, but also to assist and to 
develop the individuals residing in 
this locale, makes the achievement of 
these young ladies even more remark
able and more commendable; and 

Whereas, M i s s e s Gerchsheimer, 
Strahan and Woodall have by their 
diligent research, deep thought, and 
fine work on their prize-winning es
says, established themselves as pres
ent members and future leaders of the 
"CRIDA FAMILY"; and 

Whereas, Any organization and its 
leaders vigorously opposed to the dis
rupting of family life and slow death 
of our smaller cities and towns which 
has been brought about because of 
young people having to leave their 
homes and go elsewhere in order to 
make a living for themselves when 
they reach the proper age, and, 
further, any such organization and its 
lenders devoted to the perpetuation 
of and progress of their communities 
is held in high regard and great 
esteem by this body; no.w, therefore, 
be it 

Resolved, That the Senate of The 
State of Texas extend its official eon
gratulations to Marcella Gerchsheim
er, Sandra Strahan, and Joan Wood
all; and be it further 

Resolved, That this body go on rec
ord as urging these young ladies and 
the Colorado River Industrial De-
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velopment Association to continue the 
good work now in progress; and be it 
further -

Resolved, That this Senate go on 
record as being willing to assist, in 
any feasible way, any organization 
pursuing so worthy a goal; and be it 
further 

Resolved, That copies of this Reso
lution be forwarded to Miss Gerchs
heimer, Miss Woodall, and Miss Stra
han. 

KRUEGER 
CRUMP 

The resolution was read and was 
adopted. 

Message from the House 

Hall of the House of Representatives 
Austin, Texas, 
July 29, 1959. 

Hon. Ben Ramsey, President of the 
Senate. 
Sir: I am directed by the House 

to inform the Senate that the House 
has passed the following: 

House has appointed the follow
ing Conference Committee on H. B. 
No. 4: Heatly, Huebner, Dewey, Lati
mer, Osborn. 

H. B. No. 21, A bill to be entitled 
"An Act making an appropriation for 
and directing payment of certain 
miscellaneous claims and judgments 
out of the funds designated herein; 
requiring approval of claims in the 
manner specified in the Act before 
payment is made; and declaring an 
emergency." 

H. B. No. 22, A biiJ to be entitled 
"An Act directing payment of certain 
miscellaneous claims and judgments 
out of the sum appropriated for that 
purpose in the General Appropriation 
Bill for the Biennium September 1, 
1959-August 31, 1961; requiring ap
proval of claims in the manner speci
fied in the Act before payment is 
made; and declaring an emergency." 

Respectfully submitted, 
DOROTHY HALLMAN, 

Chief Clerk, House of Representatives 

Committee Substitute House Bill 11 
on Seeond Reading 

The President laid before the Sen
ate on its second reading and passage 
to third reading: 

C. S. S. B. No. 11, a bill to be en
titled "An Act revising and rearrang
ing certain statutes of Title 122 "Tax
ation" of the Revised Civil Statutes of 
Texas and certain other laws of this 
State relating to taxation into a new 
Title to be known as Title 122A "Tax
ation-General" of the Revised Civil 
Statutes of Texas; revising statutes 
levying the poll tax, natural gas pro
duction tax, oil production tax, sul
phur production tax, motor vehicle 
sales tax, cigarette tax, motor fuel 
(gasoline) tax, special fuels tax, util
ities tax, corporation franchise tax, 
coin-operated machines tax, inherit
ance tax, additional inheritance tax, 
stock transfer tax, chain store tax, 
cement production tax, admissions 
tax, miscellaneous occupation taxes, 
and miscellaneous excise taxes; in
creasing or otherwise changing the 
rates of the motor vehicle sales tax, 
the cigarette tax, the utility compa
nies tax (excepting telephone and 
telegraph companies) and the cor
poration franchise tax; reducing rate 
of the theater admissions tax; levy
ing certain new and additional taxes 
for the support of the state govern
ment including tobacco products ta.x, 
severance beneficiary tax, hotel oc
cupancy tax, excise taxes on boats 
and boat motors, air conditioners, 
phonographs and component parts; 
providing procedures for the admin
istration and enforcement of such 
taxes and penalties for violations 
thereof; providing for the use of cer
tain funds for tax administration and 
enforcement purposes; providing for 
the allocation of funds under this 
Title; amending Section 21 of Article 
1, Chapter 467, Acts of the 44th Leg
islature, Second Called Session, 1935, 
as amended (compiled as Article 666-
21 of Vernon's Annotated Penal Code 
of Texas) increasing the tax on dis
tilled spirits and wine; specifically re
pealing certain enumerated statutes 
and acts relating to taxation and cer
tain other laws replaced by this Act; 
providing for rules and regulations 
for administration; providing rules of 
construction and interpretation of this 
Act; providing a savings clause; pro
viding a severability clause; provid
ing for an effective date; and declar
ing an emergency." 

The bill was read second time. 

Senator Lane offered the follow
ing amendment to the bill: 
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Amend Committee Substitute for 
H. B. No. 11, Chapter 22, by striking 
out Sec. (2) of Art. 22.01 and sub
stituting in lieu thereof the follow
ing: 

"(2) The market value of gas sub
ject to the tax hereby levied shall be 
the value thereof at the mouth of the 
well except in cases where liquid 
hydrocarbons are extracted or recov
ered therefrom in this State, in which 
event the market value shall be the 
value of the residue gas remaining 
after such extraction or removal, and 
no additional tax on liquid hydro
carbons extracted or recovered from 
gas is levied by this Chapter." 

The amendment was adopted. 

Senator Lane offered the following 
amendment to the bill: 

Amend Committee Substitute for 
House Bill 11, Chapter 22, by strik
ing out Article 22.08 and substituting 
in lieu thereof the following: 

"Art. 22.08. The tax hereinabove 
imposed shall never be the liability 
or the obligation of the producer, ex
cept in those cases where the producer 
is the severance beneficiary as herein 
defined." 

The amendment was read. 

(Senator Aikin in the Chair.) 

Question on adoption of the amend-
ment, yeas and nays were demanded. 

(President in the Chair.) 

The amendment was adopted by the 
following vote: 

Aikin 
Baker 
Bradshaw 
Colson 
Crump 
Fly 
Fuller 
Gonzalez 
Hardeman 
Herring 
Hudson 
Kazen 
Kruege1· 

Dies 
Hazlewood 
Martin 

Yeas-26 

Lane 
Moffett 
Moore 
Owen 
Parkhouse 
Phillips 
Ratliff 
Reagan 
Roberts 
Secrest 
Weinert 
Willis 
Wood 

Nays-5 

Rogers 
Smith 

Senator Lane offered the follow
ing amendment to the bill: 

Amend C. S. for H. B. No. 11 
Chapter 22, by striking out Art. 22.09 
and substituting in lieu thereof the 
following: 

"Art. 22.09. The provisions of this 
Chapter are hereby declared to be 
nonseverable; and if this Chapter is 
declared invalid by a final judgment 
of a court of competent jurisdiction 
as to any severance beneficiary, it 
shall be invalid from the beginning as 
to the producer and all other sever
ance beneficiaries. The provisions of 
this section shall prevail over the 
provisions of the general severability 
clause in Section 5 of this Act as to 
this Chapter." 

The amendment was read. 

Senator Roberts offered the follow
ing substitute for the amendment by 
Senator Lane: 

Amend C. S. for H. B. No. 11, Ch. 
22, by striking out Art 22.09 and 
substituting in lieu thereof the fol
lowing: 

"In the event the tax levied in this 
Chapter is declared unconstitutional 
or invalid by a court of competent 
jurisdiction as to gas produced or ob
tained for interstate transmission the 
tax shall not be levied as to gas pro
duced or obtained for intrastate con
sumption." 

The substitute for the amendment 
was read. 

On motion of Senator Lane the sub
stitute amendment by Senator Rob
erts was tabled. 

Senator Gonzalez offered the fol
lowing amendment to the amend
ment by Senator Lane: 

Amend the pending amendment to 
Art. 22.09 by deleting the words: 

"The provisions of this Chapter are 
hereby ?,eclared to be nonseverable 
and ... 

The amendment to the amendment 
was read. 

On motion of Senator Lane the 
amendment to the amendment was 
tabled. 

Record of Vote 

Senator Krueger asked to be re-
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corded as voting "Nay" on the mo- air, except when the same is a func
tion to table the above amendment. tioning part of a larger unit defined 

Question recurring on the 
ment by Senator Lane, the 
ment was adopted. 

Record of Votes 

amend-
amend-

Senators Herring, Martin, Krueger, 
Ratliff and Willis asked to be recorded 
as voting "Nay" on the adoption of 
the above amendment by Senator 
Lane. 

Senator Lane offered the following 
amendment to the bill: 

Amend Committee Substitute for 
H. B. No. 11, Chapter 8, by adding a 
new Article to be numbered Article 
8.31 and to read as follows: 

"Art. 8.31. The permit and bond re· 
quired under Sections 7 and 8 of this 
Chapter shall not be required from 
any retailer, as that term is defined 
herein, who pays a store tax to this 
State, and who certifies to the Comp
troller at the time this Act becomes 
effective and at each time such re
tailer pays a store tax that he sells 
items taxed under this Chapter." 

The amendment was read and was 
adopted. 

Senator Lane offered the following 
amendment to the bill: 

Amend Chapter 20, Article 20.01, 
Subsection (i) by striking out said 
Subsection and substituti'>g in lieu 
thereof the following: 

"(i) 'Air Conditioner' shall mean 
any self-contained unit, apparatus or 
device commonly known, sold and 
used as an air conditioner and shall 
include any instrument, apparatus, 
or mechanical contrivance designed, 
constructed, or assembled as part of 
any such self-contained unit, appara
tus or device to cool or assist in the 
cooling of air in any manner. The 
term 'air conditioner' shall also in
clude all sub-assemblies, devices or 
instruments commonly used in con
junction with any such other appara
tus, device, sub-assembly or in
strument, which when combined or 
connected as a functioning self-con
tained unit, apparatus or device will 
constitute an air conditioner. The 
term air conditioner, however, shall 
not include a buzz fan or any other 
apparatus, device or system designed 
and used only to circulate or move 

herein as an air conditioner." 

The amendment was read and was 
adopted. 

Record of Votes 

Senators Baker and Crump asked 
to be recorded as voting "Nay" on the 
adoption of the above amendment. 

Senator Roberts offered the fol
lowing amendment to the bill: 

Amend Committee Substitute for 
H. B. No. 11 by adding the following 
after paragraph 2 of Chapter 22: 

"In the event that the market value 
of gas subject to the tax herein lev
ied shall be less than Ten Cents (10¢) 
per each One Thousand (1,000) cubic 
feet in the case of any severance ben
eficiary, then in such event the rate 
of tax levied on such gas shall be one 
and one-half (1¥..) mills per each One 
Thousand (1,000) cubic feet. The gas 
subject to the tax hereby levied on 
such basis shall be measured at the 
mouth of the well, but the volume 
shall be adjusted to account for and 
subtract any shrinkage resulting from 
the removal or extraction of liquid 
hydrocarbons, water or impurities. No 
additional tax on such liquid hydro
carbons extracted or recovered from 
gas is levied by this Article." 

The amendment was read. 

Senator Lane moved to table the 
amendment. 

Question on the motion to table 
yeas and nays were demanded. 

The motion to table prevailed by 
the following vote: 

Baker 
Bradshaw 
Crump 
Fly 
Fuller 
Hardeman 
Hazlewood 
Kazen 
Lane 
Moffett 

Aikin 
Colson 
Dies 

Yeas-19 

Moore 
Park house 
Phillips 
Ratliff 
Reagan 
Rogers 
Smith 
Weinert 
Wood 

Nays-12 

Gonzalez 
Herring 
Hudson 
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Krueger 
~lartin 
Owen 

Roberts 
Secrest 
Willis 

Question-Shall C. S. H. B. No. 11 
be passed to third reading? 

Recess 

On motion of Senator Hardeman 
the Senate at 12:01 o'clock p.m. took 
recess until 2:00 o'clock p.m. today. 

After Recess 

The President called the Senate 
to order at 2 :00 o'clock p.m. today. 

House Bills on First Reading 

The following bills received from 

Acts ii3nl Le~islature, Regular Ses
sion, 19.';3, and Chapter 313, Acts 54th 
Legislature, Reg-ular Session, 1955 
(codified as Article 8280-131 in Ver
non's Texas Civil Statutes, as amend
ed), relating to Jackson Countv Flood 
Control District; validating said Dis
trict and all acts and governmental 
proceedings of its governing board 
and of other officials of the Slate and 
of Jackson County; finding and de
claring that all property within said 
District and within the State is bene
fited by said District and its improve
ments and facilities; providing a sev
erability clause; and declaring an 
emergency." 

To the Committee on Water and 
Conservation. 

the House were read the first time and 
referred to the committees indicated: Hall 

Message from the House 

of the House of Representatives 
Austin, Texas, 
July 29, 1959. 

H. B. No. 21-To the Committee on 
Claims. 

H. B. No. 22-To the Committee on 
Claims. 

1\lessage from the Governor 

The following message received 
from the Governor today was read 
and was referred to the Committee on 
Nominations: 

Austin, Texas, 
July 29, 1959. 

To the Senate of the Fifty-sixth 
Legislature, Third Called Session: 
I ask the advice, consent and con

firmation of the Senate with respect 
to the following appointment: 

To be a Member of the Board of 
Managers of the Texas State Rail
road, for a six-year term to expire 
April 8, 1965: William Richards of 
Athens, Hende1·son County. 

Respectfully submitted, 
PRICE DANIEL, 

Governor of Texas. 

Senate Bill 11 on First Reading 

By unanimous consent the follow
ing local bill was introduced, read first 
time and referred to the committee 
indicated: 

By Senator Fly: 

S. B. No. 11, A bill to be entitled 
"An Act amending Chapter 186, Acts 
50th Legislature, Regular Session, 
1947, as amended by Chapter 383, 

Hon. Ben 
Senate: 

Ramsey, President of the 

Sir: I am directed by the House 
to inform the Senate that the House 
has passed the following: 

H. C. R. No. 8, Congratulating the 
Beaumont Chamber of Commerce and 
other organizations relative to the 
new National Guard Armory. 

Respectfully submitted, 

DOROTHY HALLMAN, 
Chief Clerk, House of Representatives 

Committee Substitute 
House Bill 11 on Second Reading 

The Senate resumed the considera
tion of the pending business, same be
ing C. S. H. B. No. 11 on its second 
reading and passage to third reading. 

Question-Shall C. S. H. B. No. 11 
be passed to third reading? 

Senator Willis offered the fol
lowing amendment to the bill: 

Amend Committee Substitute for 
House Bill No. 11 by adding thereto 
a new Article, to be appropriately 
numbered and to read as follows: 

"Article-
Section 1. Section 23 of Article II, 

of the Texas Liquor Control Act, as 
last amended by Section 1 of Article 
III of Chapter 404, Acts of the 
Fifty-fourth Legislature, Regular Ses
sion, 1955, compiled as Article 667-23 
of Vernon's Penal Code of Texas, is 
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hereby amended so as to read here
after as follows: 

"Section 23. 
(a) There is hereby levied and as

sessed a tax at the rate of Seven Dol
lars and Sixty Cents ($7.60) per bar
rel on the first sale of all beer manu
factured in Texas and on the impor
tation of all beer imported into this 
State. 

The amendment was read and failed 
of adoption. 

Record of Votes 

Senators Aikin, Roberts and Rogers 
asked to be recorded as voting "Yea" 
on the adoption of the above amend
ment. 

Senator Moore offered the follow
ing amendment to the bill: 

Amend the Committee Substitute 
for House Bill No. 11 by striking out 
all of Chapter 12 and inserting in 
lieu thereof the following: 

"CHAPTER 12 
Article 12.01. Definitions. The pro

visions of Articles 10, 11, 12, 14, 22 
and 23, Revised Civil Statutes of 
1925 and of Acts 50th Legislature, 
1947, Chapter 359, on the interpreta
tion of statutes shall apply to this 
Article. In addition, in this Chapter, 
unless the context clearly indicates a 
different meaning: 

a. "Taxpayer" means any corpora
tion liable for a tax under this Article. 

b. "Corporation" includes a corpo
ration having a capital stock, a joint 
stock association or limited partner
ship, whether organized under the 
laws of this State, the United States, 
or any other state, territory or for
eign country or dependence, and car
rying on activities in this State, or 
owning property in this State by or 
in the name of itself or of any per
son, partnership, association, or cor
poration. 

c. "Individual." Whenever used in 
any clause prescribing and imposing 
a fine or imprisonment or both, the 
term individual as applied to associa
tions means the partners or members 
thereof, and, as applied to corpora
tions, the officers thereof. 

d. "Taxable year" means the cal
endar year unless the taxpayer is au
thorized by the Comptroller to use 

some other twelve month period as its 
fiscal year in which case it means 
that twelve month period. 

e. "Taxable income" means the tax
able income for the taxable year as 
returned to and ascertained by the 
Federal Government. In the case of a 
corporation participating in the filing 
of consolidated returns to the Fed
eral Government, "taxable income" 
means the taxable income which would 
have been return to and ascertained 
by the Federal Government if sep
arate returns had been made to the 
Federal Government for the current 
and prior taxable years. "Taxable in
come" is, however, subject to any cor
rection thereof for fraud, evasion or 
error, as finally ascertained by the 
Federal Government. Additional de
ductions shall be allowed from taxable 
income on account of any dividends 
received from any other corporation 
but only to the extent that these divi
dends are included in taxable income 
as returned to and ascertained by the 
Federal Government and for all in
come from obligations of the Federal 
Government. No deduction shall be al
lowed for any Federal or State in
come or excess profits taxes whatso
ever. 

f. "Sources within this State" in
cludes tangible or intangible property 
located or having a situs in this State, 
and any activities carried on in this 
State, regardless of whether carried 
on in intrastate, interstate, or foreign 
commerce. 

g. "Comptroller" means Comptrol
ler of Public Accounts. 

Art. 12.02. Assessment and Pur
pose. There is hereby assessed and 
levied for the use of the State Gov
ernment a tax upon the taxable in
come derived from sources within the 
State as ascertained by and returned 
to the Federal Government for the 
year one-thousand nine hundred and 
fifty-nine and each year thereafter 
collectible in the years one-thousand 
nine hundred and sixty and annually 
thereafter: 

a. of every domestic corporation or 
association. 

b. of every foreign corporation or 
association having a business or agen
cy or engaged in the transaction of 
business in, into or from this state, 
or deriving any income from any 
sources within this state, in propor
tion to the taxable income of such 
business or agency as hereinafter pro
vided. 
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Art. 12.03. Rates. 
The tax assessed by this Chapter 

is hereby imposed on corporations at 
the rate of three per centum (3%) of 
the entire taxable income of any tax
able year. 

Art. 12.04. Administration of Tax. 
a. The Comptroller of Public Ac

counts is hereby charged with the en
forcement of the provisions of this 
Chapter, and is hereby authorized and 
empowered to prescribe, adopt, pro
mulgate and enforce rules and regu
lations not inconsistent with this act 
relating to any matter or thing per
taining to the administration and en
forcement of the provisions of this 
act, and the collection of taxes, pen
alties and interest imposed by this 
Chapter. The Comptroller is required 
to have these rules and regulations 
printed and to distribute them to any 
taxpayer upon request. 

b. The Comptroller, or any agent 
authorized in writing by him, is here
by authorized to examine the· books, 
papers and records, and to investigate 
the character of the business of any 
taxpayer, in order to verify the ac
curacy of any return made, or if no 
return was made by the taxpayer, to 
ascertain and settle the tax imposed 
by this Chapter. Every taxpayer is 
directed and required to give to the 
Comptroller or his duly authorized 
agent, the means, facilities and oppot·
tunity for such examinations and in
vestigations as are hereby authorized. 
Any information gained as a result 
of any reports, investigations or vet·
ifications required to be made by this 
act shall be confidential, except for 
legal purposes, and any person di
vulging such information is guilty of 
a misdemeanor and, upon conviction 
thereof, shall be sentenced to pay a 
fine of not less than one hundred 
(100) dollars, or to undergo impris
onment for not more than six ( 6) 
months, or both. 

c. The powers conferred by this 
Chapter upon the Comptroller relat
ing to the administration or enforce
ment of this Chapter shall be in ad
dition to, but not exclusive of, any 
powers heretofore or hereafter con
ferred upon the Comptroller by law. 

d. Except in accordance with prop
er judicial order or as otherwise pro
vided by law, the Comptroller or any 
agent, clerk, or other officer or em
ployee may not divulge or make known 
in any manner the amount of income 
or any particulars set forth or dis-

closed in any retut·n under this Chap
ter. 

Nothing herein shall be construed 
to prohibit the publication of statis
tics so classified as to prevent the 
identification of particular returns 
and the items thereof or the publica
tion of delinquent lists showing the 
names of taxpayers who have failed 
to pay their taxes at the time and in 
the manner provided by law, together 
w1th any relevant information which 
in the opinion of the Comptroller may 
assist in the collection of the delin
quent taxes; or the inspection by the 
Attorney General or other legal rep
resentatives of the State or any re
turn of any taxpayer who shall bring 
action to set aside or review the tax 
based thereon or against whom an ac
tion or proceeding has been instituted 
m accordance with the provisions of 
this Chapter. 

Art. 12.05. Allocation of Income
Corporations. 

In the case of corporations owning 
property or carrying on activities 
within and without this State, other 
than corporations carryin(J' on ac
tivities as insurance or su~ety com
panies, the taxable income of such 
corporations derived from sources 
within this State for the taxable year 
shall be determined by allocations and 
apportionments of taxable income 
made as follows: 

a. Gains realized and losses sus
tained from the sale or exchange of 
capital assets, if these assets consist 
of real estate or tangible personal 
property situated in the State, shall 
be allocated to this State. 

b. Gains realized and losses sus
tained from the sale or exchange of 
capital assets, if these assets consist 
of real estate or tangible personal 
property situated outside of the state 
shall not be allocated in any part t~ 
this State. 

c. The resultant taxable income, if 
any, after allocations, shall be divid
ed into three equal parts: 

( 1) Of one-third, such portion shall 
be attributed to this State or shall be 
found by multiplying this one-third 
by a fraction whose numerator is the 
value of the corporation's tangible 
property situated within this State 
and whose denominator is the value 
of all the corporation's tangible prop
erty wherever situated; 

(2) Of one-third, such portion shall 
be attributed to this State as shall be 
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found by multiplying this one-third 
by a fraction whose numerator is the 
expenditures of the corporation for 
wages, salaries, commissions and oth
er compensations to its employees, and 
assignable to this State, as hereinaft
er provided, and whose denominator 
is the total expenditures of the cor
poration for wages, salaries, commis
sions and other compensation to all 
its employees; 

( 3) Of the remaining one-third, 
such portion shall be attributed to 
this State as shall be found by multi
plying this one-third by a fraction 
whose numerator is the amount of the 
taxpayer's gross receipts from prop
erty and activities assignable to this 
State, as hereinafter provided, and 
whose denominator is the amount of 
the taxpayet·'s gross receipts from all 
its property and activities. 

In cases where the corporation does 
not have the property, activity or ex
penditure within this State so that 
only two of the foregoing three rules 
can be made applicable, the taxable 
income of the corporation shall be di
vided into two equal parts only, each 
of which shall be allocated in accord
ance with one of the remaining two 
rules. If only one of the three rules 
can be made applicable, the part of 
the taxable income received from 
property and activities carried on 
within this State shall be determined 
solely by that rule. 

The amount assignable to this State 
of expenditures of the corporation for 
wages, salaries, commission c:. or other 
compensation to its employees shall be 
such expenditures of the taxable year 
as represent the wages, salaries, com
missions or other compensation of em
ployees to the extent of services ren
dered or work performed in the State, 
and similar expenditures to employees 
not chiefly situated at, connected with, 
or sent out from, premises for the 
transaction of business maintained by 
the corporation outside the State. 

The amount of the corporation's 
gross receipts from property and ac
tivities assignable to this State shall 
be: ( 1) the amount of its gross re
ceipts for the taxable year from serv
ices rendered, work and contracts per
formed, and sales made, in the State, 
and all other gross t·eceipts except 
those negotiated or effected in behalf 
of the corporation by agents or agen
cies situated at, connected with, or 
sent out from premises for the trans
action of business maintained by the 

corporation outside of the State, and 
except rentals and royalties and in
terest and dividends; (2) rentals or 
royalties from property situated, or 
from the use of patents within this 
State; and ( 3) dividends and inter
est, except such dividends and interest 
attributable to the business conducted 
on premises maintained by the tax
payer outside the State. 

Art. 12.06. Allocation of Income
Insurance and Surety Companies. 

In the case of corporations carrying 
on activities as insurance or surety 
companies within and without this 
State, the taxable income from such 
corporations derived from sources 
within this State for the taxable year 
shall be determined by multiplying 
taxable income by a fraction of which 
the numerator is the gross premiums 
received from activities carried on 
within this State, and of which the 
denominator is the amount of the 
gross premiums received from all its 
activities everywhere. 

a. "Gross Premiums" means the 
amount of dues, fees, and premiums 
stated in the policy contracts, and in
cludes gross premiums of every char
acter and description received during 
the taxable year from all underwrit
ing activities, whether the premiums 
were received in money or in the form 
of notes, credits or any other substi
tute for money, less the following 
deductions: 

(1) All premiums returned on pol
icies cancelled or not taken. 

( 2) In the case of stock companies 
with participating features, an addi
tional deduction for that portion of 
the premium returned to the policy
holders. 

( 3) In the case of life insurance 
companies, an additional deduction 
for dividends declared and actually 
used by policyholders in payment of 
renewal premiums. 

b. "Gross premiums received from 
activities carried on in this State" 
means gross premiums received from 
policies and annuities written on prop
erty or risks located or resident in 
this State, whether the premiums were 
collected in this State or elsewhere. 

Art. 12.07. Blank Forms for Re
turns. 

Blank forms of returns shall be 
prepared and furnished by the Comp
troller. The Comptroller shall, before 
the 15th day of January in each and 
every year mail a blank form to each 
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and every taxpayer who or which 
from any record or information avail
able to the Comptroller may be re
quired to furnish an income tax re
turn, and it shall deliver into the 
hands of the county assessm· of each 
and every county in this State a suf
ficient supply of the same to be deliv
ered upon application to such taxpay
ers as may apply for the same. 

Failure upon the pa1·t of any tax
payer to receive a blank form from 
the Comptroller shall not relieve him 
or it from any obligation to make and 
file such return or from any penalty 
on account thereof. 

Income returns shall, so far as may 
be, set forth the same or similar items 
as called for in the blank forms of 
returns prescribed by the United 
States Commissioner of Internal Rev
enue for the enforcement of the Act 
of Congress known as the "Revenue 
Act," together with such other facts 
as may be necessary for the proper 
enforcement of this chapter. 

Art. 12.08. Returns and Payments. 
a. All returns shall be made and 

filed with the Comptroller on or be
fore the 15th day of April in each 
year. In addition to the completed re
turn form provided by the state, the 
taxpayer shall also submit: 

( 1) A true copy of the taxpayer's 
return to the Federal Government of 
the annual taxable income arising or 
accruing in the taxable year, or such 
part or portion of said return as the 
Comptroller may designate: 

( 2) If no return was filed with the 
Federal Government, then the taxpay
er shall submit a report to the Comp
tl·oller which shall show such infor
mation as would have been contained 
in a return to the Federal Govern
ment had one been made; and, 

(3) Such other information as the 
Comptroller may require. 

b. The failure of any taxpayer li
able to pay tax under this chapter 
to procure or receive any return form 
shall not excuse it from making a 
return. 

c. Every taxpayer, upon the date 
its return is required herein to be 
made, shall pay to the Comptroller 
not less than one-half 0) of the tax 
due to the State by it for the year, 
and the remaining one-half 0) of the 
tax shall be paid within the ninety 
( 90) days next succeeding. 

(d) TM amount of all taxes im
posed under the provisions of this 
Chapter not paid on or before the 

times as above provided shall bear in
terest at the rate of six per cent 
( 6%) per annum from the date they 
are due and payable until paid, ex
cept that if the taxable income has 
been or is increased by the Com
missioner of Internal Revenue or by 
any other agency or court of the 
United States, interest shall be com
puted on the additional tax due from 
thirty (30) days after the taxpayer 
receives notice of the change of in
come until paid. 

(e) If any individual, member of 
an association or officer of a corpora
tion neglects or refuses to make any 
return or report required under this 
Chapter, or knowingly makes any 
false report or return, the Comptroller 
shall add an additional ten per cent 
(10%) of the amount of the tax to 
the tax determined to be due. 

(f) If a taxpayer closes its fiscal 
year not upon the thirty-first day of 
December but upon some other date 
and makes a return to the Federal 
Government as of that other date or 
would so return if it were to make a 
return to the Federal Government, 
the taxpayer shall certify this fact 
to the Comptroller, and shall make the 
annual return herein required within 
thirty (30) days after its return to 
the Federal Government is due or 
would be due were it to be required 
of such taxpayer, subject, in ali oth
er respects to the provisions of this 
Chapter. 

(g) If the taxpayer claims that the 
return made to the Federal Govern
ment was inaccurate, the amount 
claimed by it to be taxable income 
under this Chapter and the basis of 
such claim of inaccuracy shall be 
fully specified. 

Art. 12.09. Retention of Reco1·ds 
by Taxpayers; Penalty. 

Each taxpayer shall maintain and 
keep for a period of three (3) years 
after any return is filed under this 
Chapter, such record or records of its 
business and taxable income arising 
or accruing within this State for the 
period covered by such return and 
other pertinent papers as may be re-
quired by the Comptroller. • 

Any individual violating any of the 
provisions of this Article is guilty 
of a misdemeanor and shall, upon con
viction thereof, be sentenced to pay 
a fine of not exceeding One Thousand 
Dollars ( $1,000), or to undergo im
prisonment for not more than six (6) 
months, or both. 
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Art. 12.10. Consolidated Returns. 
The Comptroller shall not pe"!'it an_y 
corporatioll owning or controlling, di
rectly or indirectly, any of the vot\ng 
capital stock of another corporation 
or of other corporations subject to 
the provisions of this Chapter . to 
make a consolidated return showmg 
the combined taxable income. 

Art. 12.11. Extension of Time to 
File Returns. The Comptroller may, 
upon application made Y> him in s~ch 
form as he shall prescnbe on or prtor 
to the last day for filing any annual 
return and upon proper cause shown, 
grant to the taxpayer required to file 
such return an extension of not more 
than sixty days within which the re
turn may be filed, and i:n. case the 
Federal income tax authortttes at any 
time grant a longer exten.sion of time 
for filing such returns wtth the Fed
eral Government, the Comptroller ~ay 
grant an additional extension of ttme 
for filing the annual return u'\der 
this Chapter of not more than thtrty 
( 30) days after the termination of 
the Federal extension. However, the 
amount of tax due shall, in these 
cases, nevertheless be subject to in
terest from the due dates and at 
the r"tes fixed by this Chapter. 

Art. 12.12. Examination of Re
turns. Federal income tax returns of 
any taxpayer insofar as they relate 
to taxable income under this Chapter, 
may be examined in accordance with 
the statutes of the United States for 
such case made and provided and in 
accordance with the proclamation of 
the President and the regulations of 
the Commissioner of Internal Rev
enue promulgated thereunder. Re
turns made to other states may like
wise be examined when allowed. 

The income tax returns made to this 
State shall be made available for in
spection, upon application to the 
Comptroller and in his discretion, to 
proper tax officials of any state or 
territory of the United States or of 
the Federal Government whose duties 
require them to make such inspection. 

Art. 12.13. Lien of Taxes. All taxes 
imposed by this Chapter, together 
wi~h all penalties and interest, shall 
be considered a public account, after 
being assessed in the manner pre
scribed in this Chapter, and as such 
shall be a lien upon the franchises and 
property both real and personal of 
the taxpayer against whom the same 
are assessed, after the same has been 
entered and docketed of record by the 
tax assessor of the county where the 

resident's franchises or property are 
situated. 

The Comptroller may at any time 
transmit to the tax assessors of the 
respective counties of the State, to be 
by them entered of record, certified 
copies of all liens for taxes imposed 
by this Chapter, and penalties and 
interest, upon which record it shall be 
lawful for a court of competent juris
diction in a suit properly brought to 
enter judgment for the State against 
the taxpayer for the amount shown 
by the record plus subsequently ac
crued penalties and interest. 

Art. 12.14. Changes Made by Fed
eral Government. 

a. If the amount of the taxable in
come returned by any taxpayer to 
the Federal Government is finally 
changed or corrected by the Commis
sioner of Internal Revenue or by any 
other agency or court of the United 
States, the taxpayer, within thirty 
( 30) days after the receipt of such 
final change or correction, shall make 
a corrected return, under oath or af
firmation to the Comptroller, showing 
such finally changed or corrected tax
able income, upon which the tax is re
quired to be paid to the United States. 
In case a taxpayer fails to file a re
turn of a correction which results in 
an increase in taxable income within 
the time prescribed, there shall be 
added to the tax a penalty of Five 
Dollars ( $5) for every day during 
which the taxpayer is in default. 

b. If as a result of such final 
change or correction, there is any 
change made in the amount of the 
taxable income of any taxpayer upon 
which tax is imposed by this Chap
ter, the Comptroller shall resettle the 
taxes. Whenever a resettlement is 
made hereunder. the Comptroller 
shall resettle the account according 
to law. 

c. Where a return of change, cor
rection or redetermination of Federal 
income or Federal tax has been filed 
after a petition for resettlement or pe
tition for review has been taken1 the 
return shall be deemed a part ot the 
original annual return, upon petition 
of the taxpayer at any subsequent 
proceedings, as though it has been 
filed with the original return, and no 
separate petition for resettlement or 
for review from the resettlement re
sulting from such return of change, 
correction or redetermination is 
necessary. 

Art. 12.15. Settlement and Reset
tlement. 

a. All taxes due under this Chap-
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ter shall be settled by the Comptroller. 
The Comptroller shall, so far as pos
sible, complete the settlement so that 
notice thereof may reach the taxpay
er before the end of the year after 
the tax return was required to be 
made. 

b. Promptly after the date of the 
settlement, the Comptroller shall send, 
by mail or otherwise, a notice of set
tlement to the taxpayer. 

c. If any taxpayer neglects or re
fuses to make any return and pay
ment of tax required by this Chapter, 
the Comptroller shall estimate the tax 
due by the taxpayer and, settle the 
amount due fo1· taxes, penalties and 
interest thereon, from which settle
ment there shall be no right of re
view or appeal, but the Comptroller, 
may require a return to be filed, and 
thereupon make a settlement based 
upon such return and cancel the esti
mated settlement. 

d. If within one (1) year after the 
date of the notice of settlement, the 
taxpayer is not satisfied with the set
tlement, the taxpayer may petition 
the Comptroller for resettlement. 
Within sixty (60) days after receipt 
of the petition for resettlement, the 
Comptroller shall set the petition for 
hearing within a reasonable time. 

e. If within two (2) years after the 
date of the notice of settlement, the 
Comptroller is not satisfied with the 
settlement, the Comptroller may order 
that a hearing for resettlement be 
held. The Comptroller shall give the 
taxpayer at least sixty (60) days 
written notice of the hearing for re
settlement. 

f. In the hearing upon the petition 
for resettlement or upon the Comp
troller's order for a hearing for re
settlement, the Comptroller shall re
ceive any oral or documentary evi
dence, if it is of the quality upon 
which responsible persons are ac
customed to rely in the conduct of 
serious affairs; however, he may ex
clude irrelevant, immaterial and un
duly repetitious evidence. The taxpay
er and the Comptroller may cross
examine any witness on any relevant 
matter. 

g. After the hearing, the Comp
troller shall enter a written order dis
posing of the resettlement. In making 
this order, the Comptroller shall take 
into account the information pre
sented in the hearing and any other 
information within his possession. 

Art. 12.16. Judicial Review. 
A taxpayer who is adversely af-

fected or aggrieved by an order of 
the Comptroller made upon a petition 
for resettlement or upon a hearing 
for resettlement may obtain judicial 
review by filing a petition for review 
with the district court in Travis 
County within ninety (90) days from 
the date of the Comptroller's order. 

Art. 12.17. Refunds and Credits. 
Where the Comptroller finds upon 

settlement or upon resettlement that 
the taxes the taxpayer has paid ex
ceed the taxes due by the taxpayer 
the Comptroller shall either give the 
taxpayer a credit for the excess or 
shall 1·efund the excess tax paid, at 
the option of the taxpayer. 

Art. 12.18. Tax a Debt. 
Every tax imposed by this Chapter, 

and all increase, interest and penal
ties thereon, shall become from the 
time it is due and payable, a personal 
debt from the taxpayer liable to pay 
the same to the State of Texas. 

Art. 12.19. Penalties. 
a. Any individual who wilfully 

makes a false and fraudulent return 
of taxable income made taxable by 
this Chapter shall be guilty of wil
ful and corrupt perjury and, upon 
conviction thereof, shall be subject to 
punishment as provided by law. This 
penalty shall be in addition to any 
other penalties imposed by this 
Chapter. 

b. Any individual who wilfully fails, 
neglects or refuses to make a return 
or to pay the tax as herein prescribed, 
or who shall refuse to permit the 
Comptroller to examine the books, pa
pers and records of any taxpayer 
liable to pay tax under this Chapter, 
is guilty of a misdemeanor and, upon 
conviction thereof, shall be sentenced 
to pay a fine not exceeding One Thou
sand Dollars ( $1,000) , or undergo im
prisonment not exceeding six ( 6) 
months, or both. This is in addition 
to any other penalties imposed by this 
Chapter. 

Art. 12.20. Enforcement Fund. 
One per cent (1%) of the gross 

amount of taxes collected under this 
Chapter shall be paid into the Income 
Tax Administration Fund to be ap
propriated to the use of the Comp
troller for the enforcement of this 
Chapter. 

Art. 12.21. Allocation of Revenues. 
The net revenues received by the 

State from the taxes imposed by this 
Chapter shall be placed in the Omni
bus Tax Clearance Fund. 

Art. 12.22. Every domestic and for-
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eign corporation heretofore or here
after chartered or authorized to do 
business in Texas, shall on or before 
each yearly anniversary of the is· 
suance of its charter or certificate of 
authority to do business in Texas by 
the Secretary of State pay to the said 
Secretary of State a fee of Twenty
five Dollars ( $25) for the expense of 
operating the charter division. This 
fee shall be in addition to all other 
fees or taxes heretofore or hereafter 
paid by any such corporation and 
shall be deposited by the Secretary of 
State to the credit of the General 
Revenue Fund." 

The amendment was read and failed 
of adoption. 

Senator Crump offered the follow
ing amendment to the bill: 

Amend Committee Substitute for 
House Bill No. 11 by deleting the pro
visions of Section I, Chapter 23 and 
renumbering the succeeding Sections 
accordingly. 

CRUMP 
OWEN 

The amendment was read. 

Senator Lane moved to table the 
amendment. 

Question on the motion to table, 
yeas and nays were demanded. 

The motion to table was lost by 
the following vote: 

Aikin 
Bradshaw 
Colson 
Dies 
Fly 
Hardeman 
Lane 
Martin 

Baker 
Crump 
Fuller 
Gonzalez 
Hazlewood 
Herring 
Hudson 
Kazen 

Yeas-15 

Moffett 
Moore 
Reagan 
Roberts 
Rogers 
Smith 
Weinert 

Nays-16 

Krueger 
Owen 
Parkhouse 
Phillips 
Ratliff 
Secrest 
Willis 
Wood 

Senator Willis offered the follow
ing substitute for the amendment by 
Senator Crump: 

Amend Section 1, Chapter 23 of 
Committee Substitute for H. B. No. 11 
bv deleting the words and figures 
Three ( 3 '7c) and inserting in lieu 
thereof the words and figures "Two 
(2%)." 

The amendment was read. 

Senator Lane raised the point of 
order that the substitute amendment 
by Senator Willis was not a proper 
substitute for the pending amendment 
by Senator Crump. 

The President overruled the point 
of order. 

Question on adoption of the substi
tute by Senator Willis for the amend
ment by Senator Crump, the substi
tute failed of adoption. 

Question t·ecurring on the amend
ment by Senator Crump, yeas and 
nays were demanded. 

The amendment failed of adoption 
by the following vote: 

Baker 
Crump 
Fuller 
Gonzalez 
Hudson 
Kazen 
Krueger 

Aikin 
Bradshaw 
Colson 
Dies 
Fly 
Hardeman 
Hazlewood 
Herling 
Lane 

Yeas-14 

Owen 
Parkhouse 
Phillips 
Ratliff 
Secrest 
Willis 
Wood 

Nays-17 

Martin 
Moffett 
Moore 
Reagan 
Roberts 
Rogers 
Smith 
Weinert 

Senator Gonzalez offered the fol-
lowing amendment to the bill: 

Amend Committee Substitute for 
House Bill No. 11 by adding the fol
lowing: 

Chapter 22-A-Pipeline Tax. 
Section 1. Upon each person oper

ating a pipe line in or through this 
state or engaged in transporting in or 
through this state crude oil, liquid 
petroleum products, and natural or 
artificial gas through pipes or con
duits, for the privilege of exercising 
or enjoying such right and power in 
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this state, and for the privilege of en
joying and rece:ving the benefit and 
protection of the government and laws 
of this state, there is levied a tax, in 
addition to all other taxes, as follows: 

On each mile of pipe having 
a diameter of less than 
twelve (12) inches $ 15.00 

On each mile of pipe having 
a diameter of twelve ( 12) 
inches and less than fif-
teen (15) inches 37.50 

On each mile of pipe having 
a diameter of fifteen ( 15) 
inches and less than twen-
ty ( 20) inches 52.50 

On each mile of pipe having 
a diameter of twenty 
( 20) to twenty-six ( 26) 
inches, inclusive 75.00 

On each mile of pipe having 
a diameter of over twen-
ty-six (26) inches 125.00 

The term "pipe line" as used in this 
section shall apply to both interstate 
and intmstate trunk lines, but shall 
not apply to those pipe lines, known 
as service lines, used solely for dis
tributing gas or other petroleum 
products in or near cities, towns, and 
villages to the ultimate consumer. 
And this section shall not apply to 
those persons, firms or corporations 
mining or producing gas or oil on 
which a privilege tax measured by 
gross p1·oduction is imposed and paid 
in this state. 

If any part, section, subsection, sen
tence, clause or phase or this act is 
for any reason held to be unconstitu
tional, such decision shall not affect 
the validity of the remaining portions 
of this act. 

Section 2. Each person required by 
the foregoing section to pay a privi
lege tax for doing business in this 
state, shall annually, on or before the 
first day of June in each year, under 
oath, make and file with the State 
Comptroller an application upon 
blanks prescribed and furnished by 
and in such form as the State Comp
troller may pTescribe, which shall con
tain: 

1. The name of the company. 
2. The nature of the company, 

whether a person or persons, o1· as
sociation or corporation, and under 
the laws of which state or county 
organized. 

3. The location of its principal of
fice. 

4. The name and post office address 
of the president, secreta1·y, auditor, 
treasurer, and superintendent, or 
general manager. 

5. The name and post office addres3 
of the chief officer or managing agent 
of the company in this state. 

6. The entire gross earnings, in
cluding all sums earned or charged. 
whether actually l"eceived or not, for 
the next preceding calendar year or 
fiscal year from every source derived, 
and business done within this state; 
and the total gross earnings of such 
persons, firms, or corporations for 
such period. 

7. The total number of miles of gas 
mains or pipe lines, and the diameter 
of same, specifying the number of 
miles of each diameter of pipe; but 
each person shall be required to fur
nish in his application only the infor
mation pertaining to his operation; 
and such other and further informa
tion as the State Comptroller may 
require. 

Section 3. Allocation of Revenues. 
All the revenues derived from the 
taxes and fees imposed by the fore
going Section or Sections shall be de
posited to the Student Activities 
Fund, which is hereby authorized and 
created in the State Treasury. Such 
fund shall be allocated by the Comp
troller of Public Accounts to the in
stitutions of higher learning of the 
State on the basis of enrollments for 
the Fall term immediately preceding 
the time when the Fund is available 
for allocation. Such allocations are to 
be made by warrants drawn on such 
Fund and the amounts so paid shall 
be used solely for the expenses of stu
dent activities. Such activities shall 
mean and include such services as 
textbook rentals, recreational activi
ties, health and hospital ser'.'ices, au
tomobile parking privileges, intramu
ral and inter-collegiate athletics, art
ists and lecture series, cultural en
tertainment series, debating and ora
torical activities, student publications, 
and any other student activities and 
services specifically authorized and 
approved by the appropriate govern
ing board. Upon payment of such al
locations to the institutions of higher 
learning by state warrant no student 
service or activity fees as named 
herein shall be collected by any such 
institution for a period of twelve (12) 
months thereafter. The total amount 
of such fund is hereby appropriated 
for the payments to be made for such 
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allocations for the period ending Au- The substitute for the amendment 
gust 31, 1961." was read. 

The amendment was read. 

(Senator Martin in the Chair.) 

On motion of Senator Lane the 
amendment was tabled. 

(Senator Aikin in the Chair.) 

Senator Hazlewood offered the fol
lowing amendment to the bill: 

Amend Committee Substitute for 
House Bill No. 11 by striking out 
subsection ( 2) under Article 22.02 
and inserting in lieu thereof the fol
lowing: 

"(2) 'First Purchaser' shall mean 
any person purchasing gas from the 
producer, except where gas is proc
essed through a gasoline plant the 
first purchaser shall be that person 
who purchases the residue gas from 
the plant." 

The amendment was read. 

Senator Martin offered the follow
ing substitute for the amendment by 
Senator Hazlewood: 

Amend Senate Committee Substi
tute for House Bill 11, Chapter 22 by 
deleting: 

All of Article 22.01, paragraph five 
(5) on pages 152 and 163; 

The words "and first purchaser" 
on lines four, five and ten of para
graph (6) of Article 22.01, page 163; 

All of Article 22.02, paragraph two 
(2) (Definition of first purchaser), 
page 153; 

The words "first purchaser or" on 
line one of Article 22.03(2), 154; 

The words "or first purchaser" on 
line one of Article 22.06, page 155; 

The words "first purchaser" from 
line one of Article 22.06; the words 
"or first purchaser" in lines seven 
and nine of Article 22.06; the words 
"and first purchaser" in line twelve 
of Article 22.06, all on page 155; 

The words "or first purchaser" in 
lines one, six and twelve of Article 
22.07 (1) on page 166; 

The words "or first purchaser" on 
line three of Article 22.07 (2); 

The words "first purchaser" in line 
three of Article 22.07(3); 

And all paragraphs shall be renum
bered accordingly. 

Senator Lane moved to table the 
substitute by Senator Martin for the 
amendment by Senator Hazlewood. 

Question on the motion to table, 
years and nays were demanded. 

The motion to table prevailed by 
the following vote: 

Baker 
Colson 
Crump 
Dies 
Fuller 
Herring 
Krueger 
Lane 

Aikin 
Bradshaw 
Fly 
Gonzalez 
Hardeman 
Hazlewood 
Hudson 
Kazen 

Yeas-16 

Moffett 
Moore 
Phillips 
Reagan 
Secrest 
Smith 
Weinert 
Wood 

Nays-15 

Martin 
Owen 
Parkhouse 
Ratliff 
Roberts 
Rogers 
Willis 

Question recurring on the amend-
ment by Senator Hazlewood to the 
bill, Senator Lane moved to table the 
amendment. 

The motion to table prevailed. 

Senator Hazlewood offered the fol
lowing amendment to the bill: 

Amend Committee Substitute for 
House Bill No. 11, Section 1, Chap
ter 22, page 152, Article 22.01 ( 1) , 
third paragraph, by adding the fol
lowing: 

"(7) gas used in the manufactur-
ing of carbon black." 

The amendment was read. 

(President in the Chair.) 

Senator Lane moved to table the 
amendment. 

Question on the motion to table. 
yeas and nays were demanded. 

The motion to table prevailed by 
the following vote: 

Yeas-22 

Baker Bradshaw 
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Colson 
Crump 
Dies 
Fly 
Fuller 
Gonzalez 
Hardeman 
Hudson 
Krueger 
Lane 

Aihln 
Hazlewood 
Herring 
Kazen 
Parkhouse 

Martin 
Moffett 
Moore 
Owen 
Phillips 
Ratliff 
Reagan 
Secrest 
Smith 
Weinert 

Nays-9 

Roberts 
Rogers 
Willis 
Wood 

Senator Gonzalez offered the fol-
lowing amendment to the bill: 

Amend Art. 22.09, Chapter 22, of 
the Committee Substitute for House 
Bill 11 by adding the following: 

In order to assure that no pro
ducer or severance beneficiary must 
pay any tax hereunder if the tax is 
held invalid by final judgment of a 
court of competent jurisdiction as to 
any othe1" severance beneficiary, but 
with respect to all other articles, pro
visions, clauses or phrases of this 
chapter the severability clause in Sec
tion 5 of this Act shall prevail. 

The amendment was read. 

Senator Lane raised the point of 
order that the amendment by Senator 
Gonzalez was an attempt at the same 
stage of the bill to amend a section 
of the bill which had already been 
amended. 

The President sustained the point 
of order. 

Senator Willis offe1·ed the follow
ing amendment to the bill: 

Amend Committee Substitute for 
H. B. No. 11, Chapter 22, by striking 
out the following words and figures 
wherever they occur in sequence: 

"One and one-half per cent ( 1 and 
'h o/o) 
and inserting in lieu thereof the fol
lowing words and figures: 

"Three per cent (3o/o) ." 

The amendment was read. 

Senator Lane moved to table the 
amendment. 

Question on the motion to table, 
years and nays were demanded. 

The motion to table prevailed by 
the following vote: 

Aikin 
Baker 
Bradshaw 
Crump 
Fly 
Fuller 
Gonzalez 
Hardeman 
Hazlewood 
Hudson 
Krueger 

Colson 
Dies 
Herring 
Moffett 

Kazen 

Yeas-22 

Lane 
Martin 
Parkhouse 
Phillips 
Ratliff 
Reagan 
Rogers 
Secrest 
Smith 
Weinert 
Wood 

Nays-8 

Moore 
Owen 
Roberts 
Willis 

Absent 

Senator Gonzalez offered the fol
lowing amendment to the bill: 

Amend Committee Substitute for 
House Bill 11 by adding the follow
ing: 

Art. 22.10. 
In order to assure that no pro

ducer or severance beneficiary must 
pay any tax hereunder if the tax is 
held invalid by final judgment of a 
oourt of competent jurisdiction as to 
any other severance beneficiary, but 
with respect to all other articles, pro
visions, clauses or phrases of this 
chapter the severability clause in Sec
tion 5 of this act shall prevail. 

The amendment was read and failed 
of adoption. 

Senator Martin offered the follow
ing amendment to the bill: 

Amend C. S. H. B. 11, Chapter 22, 
by striking out paragraph 3 and in
serting in lieu thereof the following: 

"In calculating the tax herein 
levied there shall be excluded: 

( 1) Gas injected into the earth in 
this State, unless sold for such pur
pose; ( 2) gas produced from oil wells 
with oil and lawfully vented or flared; 
( 3) gas used for 1ifting oil unless 
sold for such purposes; (4) gas used 
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in connection with the irrigation of 
lands in Texas. 

The amendment was read. 

Senator Lane n1oved to table the 
amPndment. 

The motion to table was lost by the 
following vote: 

Fly 
Hardeman 
Hazlewood 
Lane 
~loore 

Aikin 
Baker 
Bradshaw 
Colson 
Crump 
Dies 
Fuller 
Gonzalez 
HPJTing 
Hudson 
Kazen 

Yeas--9 

f'arkhouse 
Phillips 
Reagan 
Weinert 

Nays-22 

Krueger 
Martin 
Moffett 
Owen 
Ratliff 
Roberts 
Rogers 
Secrest 
Smith 
Willis 
Wood 

QuPstion recurring on the amend
ment by Senator Martin, the amend
ment was adopted. 

Senator Martin offered the follow
ing amendment to the bill: 

Amend Committee Substitute for 
House Bill 11 by striking para
graph ( 4) of Article 22.01 ;::f Chap
ter 22, and inserting in lieu thereof 
the following new paragraph (4): 

" ( 4) The tax hereby levied shall be 
a liability of the producer of gas, 
but if produced for or sold to a sev
erance beneficiary other than the pro
ducer, the tax shall be the liability of 
and paid by the severance beneficiary. 
It is the intention of this Article that 
the producer shall be required to pay 
the tax hereby levied only if the gas 
is produced for his own use or inde
pendent sale and not under any prior 
contract to produce for sale to anoth
e•·· The provisions in this paragraph 
shall not he severable and producers 
shall not be liable for any tax under 
the prO\·isions of this Article unless 
severance beneficiaries other than pro
ducers are also liable as provided 
under the terms hereof. If the tax 
hereby levied is held invalid as to any 
class of severance beneficiaries, other 
than governmental entities or organ-

izations held to be exempt from tax
ation, then it shall not be valid as to 
other severance beneficiaries or pro
ducers, and the non-severability pro
visions of this Section shall prevail 
over the general severability clause 
in Section 5 of this Act. It shall be 
the duty of each producer to keep ac
curate records in Texas of all gas 
produced and to make monthly reports 
under oath as hereinafter provided." 

The amendment was read. 

Senator Lane mo•ed to table the 
amendment. 

The motion to table was lost by the 
following vote: 

Baker 
Colson 
Dies 
Fly 
Hardeman 
Hazlewood 
Lane 

Aikin 
Bradshaw 
Crump 
Fuller 
Gonzalez 
Herring 
Hudson 
Kazen 
Krueger 

Yeas--13 

Mo01e 
Phillips 
Reagan 
Secrest 
Smith 
Weinert 

Nays-18 

Martin 
Moffett 
Owen 
Parkhouse 
Ratliff 
Roberts 
Rogers 
Willis 
Wood 

Sen a tor Lane raised the paint of 
order that the pending amendment 
by Senator Martin was contrary to 
and included the same subject mat
ter as an amendment previously 
adopted. 

The President overruled the point 
of order. 

Question recurring on the amend
ment by Senator Martin, the amend
ment was adopted. 

Senator Fuller offered the follow
ing amendment to the bill: 

Amend Committee Substitute for 
House Bill 11 as amended by strik
ing out all below the enacting clause 
and substituting in lieu thereof the 
following: 

ARTICLE I 
SPECIAL FUELS TAX 

Section 1. Short Title. 
This Artic!c, and any amendments 
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thereto, shall be known and may be cia! fuels into the fuel supply tanks 
cited as the "Special Fuels Tax Law." of motor vehicles. 

Sec. 2. Definitions. 
The following words and terms, as 

used in this Article, are defined as 
follows unless the context clearly in
dicates a different meaning: 

(a) "Special fuels" means all com
bustible gases and liquids suitable for 
the generation of power for the pro
pulsion of motor vehicles, including 
"liquefied gas" and "distillate fuel" as 
defined in (b) and (c) of this Section, 
except that the term "special fuels" 
shall not include "motor fuel" as de
fined in the Motor Fuel Tax Law by 
Chapter 184, Article XVII, Regular 
Session of the Forty-seventh Legisla
ture, and amendments thereto. 

(b) "Liquified gas" means all com
bustible gases which exist in the gase
ous state at sixty degrees ( 60") 
Fahrenheit and at a pressure of four
teen and seven-tenths (14.7) pounds 
per square inch absolute. 

(c) "Distillate fuel" means diesel 
fuel, kerosene, and any other liquid 
suitable for the generation of power 
for the propulsion of motor vehicles, 
except liquefied gas as defined in (b) 
above and motor fuel as defined in 
the Motor Fuel Tax Law cited in (a) 
above. 

(d) "Bulk" as used in connection 
with the sale or handling of special 
fuels, means a quantity of distillate 
fuel in excess of five ( 5) gallons, and 
any quantity of liquefied gas other 
than in cylinders containing one hun
dred (100) pounds or less. 

(e) "Motor vehicle" means any 
automobile, truck, pickup, jeep, station 
wagon, bus or similar vehicle, pro
pelled by a motor or internal com
bustion engine upon the public high
ways; provided, that any tractor, com
bine, or other vehicle or machine de
signed primarily for use off the pub
lic highways shall be deemed to be a 
motor vehicle when propelled or serv
iced with special fuels for propulsion, 
upon the public highways. 

(f) "Supplier" means any person 
who delivers special fuels to dealers 
or users (including locations of the 
supplier) for redelivery by them into 
the fuel supply tanks of motor ve
hicles. 

(g) "Dealer" means and inclu~es 
every person who sells any spec1al 
fuels at retail and delivers such spe-

(h) "User" means and includes 
every person who delivers any spe
cial fuels into the fuel supply tanks 
of motor vehicles owned or operated 
by him. "Users" also means any per
son who imports special fuels into this 
State in the fuel supply tanks of mo
tor vehicles owned or operated by 
him. 

(i) "Person" means every indivi
dual, firm, association, joint stock 
company, syndicate, partnership, co
partnership, corporation (pub I i c, 
private, or municipal), trustees, 
agency or receiver. 

(j) "Public highway" means and 
includes every way or place of what
ever nature open to the use of the 
public as a matter of right for the 
purpose of vehicular travel, including 
toll roads, and notwithstanding that 
the same may be temporarily closed 
for the purpose of construction, re
construction, maintenance or repair. 

(k) "Comptroller" means Comptrol
ler of Public Accounts of the State 
of Texas. 

In each case the singular of a word 
used in this Article shall be deemed 
to embrace the plural, and the plural 
shall embrace the singular. 

Sec. 3. Levy of Tax. 
(a) An excise tax is hereby levied 

and imposed upon the use of special 
fuels for the propulsion of motor 
vehicles upon the public highways of 
this State at rates of five cents (5c) 
per gallon of liquified gas, and six 
and five-tenths cents ( 6.5c) per gal
lon of distillate fuel, so used, which 
said tax or taxes shall be collected, 
reported, and paid as hereinafter pro
vided. 

(b) Provided, however, that when 
special fuels are used or consumed, 
or are to be used or consumed by a 
transit company ( 1) the greater por
tion of whose business is the trans
portation of persons within the limits 
of an incorporated city or town in 
conveyances designed to transport 
twelve (12) or more passengers; (2) 
which holds a franchise from such 
city or town; (3) whose rates are reg
ulated by such city or town; and (4) 
which pays such city or town a tax 
on its gross receipts, such transit 
company which possesses the afore
mentioned four ( 4) characteristics, 
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or any municipally owned and oper
ated transit company, shall be en
titled to a rQfund of the taxes levied 
herein except that the one-fourth ( 14) 
of the taxes levied which is allocated 
to the Available School Fund by the 
Constitution of the State of Texas 
shall not be refunded. 

A transit company may obtain 
such refund by conforming to the re
fund procedure set forth in Section 14 
of this Article and by furnishing to 
the Comptroller an affidavit to the 
effect that it possesses the aforemen
tioned four ( 4) characteristics and 
that it has used, or will use special 
fuels only in the operations of its 
vehicles. 

(c) Every supplier shall collect 
the tax, at the rate imposed, on each 
gallon of special fuels delivered to 
non-bonded dealers or users and shall 
report and pay to this State the tax 
so collected. Provided, however, other 
deliveries of special fuels may be 
made without collecting the tax other
wise imposed when delivery is made 
by the supplier into separate storage 
facilities maintained by dealers when 
such storage facilities are physically 
separated from motor vehicle fueling 
units and prominently labeled "Not 
for Highway Use" in plain view of 
the public and in letters of not less 
than two (2) inches in height. 

(d) Every dealer shall collect the 
tax, at the rate imposed, on each gal
lon of special fuels delivered by him 
into the fuel supply tanks of motor 
vehicles and shall report arri pay to 
this State the tax so collected, unless 
said tax has been paid to a licensed 
supplier. 

(e) Every user shall report and 
pay to this State the tax, at the rate 
imposed, on each gallon of special 
fuels delivered by him into the fuel 
supply tanks of motor vehicles, unless 
said tax has been paid to a licensed 
supplier. Every user shall also report 
and pay the tax, at the mte imposed, 
on each gallon of special fuels im
ported into this State in the fuel sup
ply tanks of motor vehicles owned or 
operated by him and consumed in the 
operation of such motor vehicles upon 
the public highways of this State. 
No permit shall be required and no 
tax shall be paid on special fuels im
ported in the fuel supply tanks of any 
motor vehicle when said fuel supply 
tanks, and any additional containers, 
have an aggregate capacity of not 
more than thirty ( 30) gallons, and if 

said motor vehicle is not operated by 
said user for hire, or compensation, 
or for commercial purposes. 

The delivery of special fuels into 
the fuel supply tanks of tractors, 
combines or other vehicles or ma
chines designed primarily for non
highway travel for propelling such 
vehicles or machines over the public 
highways from one job or custom 
work performed for others for hire 
or compensation to another such job, 
or in hauling goods, wares, merchan
dise or other commodities over the 
public highways shall constitute and 
be deemed to mean the delivery of 
special fuels into the fuel supply tanks 
of motor vehicles. 

(f) Every license supplier shall de
duct the tax on one per cent ( 1%) 
of the taxable gallons of special fuels 
sold, delivered or used by him in the 
payment of taxes to the State of 
Texas, which deduction or allowance 
shall be apportioned among the sup
plier and dealers who purchase said 
taxable special fuels as follows: every 
supplier who makes a bulk sale of 
special fuels to a dealer, upon which 
sale the tax is required to be col
lected, shall set out the tax separately 
on the invoice and deduct one half of 
one per cent ( 'h of 1%) of the 
amount of such tax and the balance 
shall be the amount of tax the sup
plier is entitled to collect from such 
dealer; any dealer or user who is 
licensed to report and pay taxes di
rectly to this State on special fuels 
sold or used by him shall be entitled 
to deduct one half of one per cent 
( 'h of 1 o/o) of the taxes paid directly 
to the State of Texas by him. 

The above deductions or allowances 
shall be for evaporation and handling 
losses, and for the expense of collect
ing taxes, making reports and tax re
mittances, and keeping records. 

(g) No city, town, county, or other 
political subdivision of this State, 
shall levy or collect any excise tax 
on the sale or use of special fuels. 

Sec. 4. Dual Carburetion-Pre
sumption of Use. Any person who 
operates a motor vehicle that is 
equipped to use motor fuel and spe
cial fuels interchangeably in the pro
pulsion of said motor vehicle shall be 
prima facie presumed to have used 
taxable special fuels exclusively in 
the operation of said motor vehicle, 
unless proof of the amount of motor 
fuel used is maintained for the time 
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and in such form as the Comptroller 
may require by rule and regulation. 

Sec. 5. Unlawful Operations of Mo
tor Vehicles. 

. (a) It is unlawful to transport spe
~Ial fuels upon the public highways 
In any cargo tank from which special 
fuels are sold or delivered which has 
a connection by pipe, tube, valve, or 
otherwise with the carburetor or with 
the fuel supply tank feeding the car
buretor of the motor vehicle trans
porting said products. 

(b) It is unlawful to operate with 
special fuels any motor vehicle li
censed for operation upon the public 
highways on which a speedometer is 
not kept at all times in good operating 
condition to correctly measure and 
register the miles traveled by such 
motor vehicle; and a conviction or 
judgment secured in any criminal or 
civil action by the State against any 
person for willful violation of or fail
ure or refusal to comply with such 
provisions of law shall forfeit the 
right of such offender to purchase 
special fuels in this State without 
paying the tax thereon for a period 
of six (6) months from the date final 
judgment is entered. This provision 
shall not be construed as prohibiting 
such person from claiming refund of 
the tax paid on special fuels pur
chased and used off the public high
ways of this State. 

Sec. 6. Unlawful Sales. 

Except in the case of tax-paid de
liveries into the fuel supply tanks of 
motor vehicles, it is unlawful to make 
bulk sales of special fuels to any per
son who ( 1) is not licensed as a sup
plier, or (2) is not licensed as a dealer 
or user of special fuels, or (3) does 
not furnish a signed statement that 
none of the special fuels purchased 
will be delivered by him or permitted 
by him to be delivered into the fuel 
supply tanks of motor vehicles. A tax
able use of the special fuels so pur
chased without securing a user's per
mit shall, in addition to the penal 
provisions hereinafter prescribed, for
feit the right of said person to pur
chase special fuels tax-free for a 
period of one ( 1) years from the date 
of such offense. Except as otherwise 
prescribed by rule and regulation of 
the Comptroller, such statement shall 
be effective from its date of execution 
to the end of the calendar year, un
less revoked in writing by the pur-

chaser after use of any special fuels 
so purchased, or after becoming li
censed as a user. The furnishing of 
such statements shall be waived for a 
period of six (6) months from the 
effective date of this Article and not 
thereafter. 

Sec. 7. Tax Liability on Leased 
Motor Vehicles. 

Any user who as lessee, in further
ance of his business, enters into a 
lease or a contract or other arrange
ment with another person for the op
eration of a motor vehicle, the opera
tion of which will create a liability 
for the tax herein imposed, shall be 
deemed to be the operator of said mo
tor vehicle or vehicles and shall report 
and pay the tax accruing by reason of 
the use under such lease or contract. 
This provision shall not be construed 
as relieving any lessor or person act
ing as a user from the payment of 
the tax herein imposed in cases where 
the lessee is not qualified as a licensed 
and bonded user as required under 
this Article. Nothing herein shall be 
construed as requiring the filing of 
more than one report cove1·ing a giv
en special fuel use operation or as 
requiring the payment of the tax 
herein imposed more than once on the 
same special fuels. 

Sec. 8. Optional Computation of 
Tax. 

In the event the tax herein imposed 
on special fuels imported into this 
State in the fuel supply tanks of mo
tor vehicles and the tax on special 
fuel~ used in motor vehicles owned 
or operated by licensed suppliers or 
other persons acting as users can be 
more accurately determined on a mile
age basis (that is by determining and 
using the total number of miles trav
eled and the total gallons of fuel con
sumed), or in case it is more practic
able to so determine the tax, the 
Comptroller is hereby authorized to 
approve and adopt such basis. 

Sec. 9. Applications for Permits. 

Every person defined herein as a 
supplier or dealer or user shall secure 
from the Comptroller the kind and 
class of permit required herein to act 
in such capacities or to perform such 
functions. Applications, verified by 
affiidavit, shall be filed with the Comp
troller for any such permit on a form 
prescribed by the Comptroller, show
ing the kind and class of permit de-



60 SENATE JOURNAL 

sired, and such information as the 
Comptroller may require. 

Sec. 10.- Bonds. 

(a) Every person who is authorized 
by permit or required by law to make 
remittances or payments directly to 
this State of taxes collected upon the 
sale or delivery of special fuels or 
of taxes incurred upon the use of said 
products shall file with his application 
for permit a bond in an amount to be 
set by the Comptroller at not less than 
three (3) times the amount of taxes 
that will accrue or may be expected 
to accrue during any month of the 
calendar year, but which bond shall 
never be less than One Thousand Dol
lars ( $1,000) if filed by a supplier nor 
less than Five Hundred Dollars ($500) 
if filed by a dealer or user. Every 
such bond shall be executed by a 
surety company authorized to do busi
ness in this State, payable to the 
State of Texas, and shall remain in 
force from the date it is made effec
tive to the end of the calendar year, 
unless released by the Comptroller as 
herein provided. Such bond shall be 
conditioned upon the full, complete, 
and faithful performance by the per
son for whom it is issued of all of 
the conditions and requirements im
posed on said person by this Article, 
or by rules and re~ulations promul
gated by the Comptroller, and shall 
expressly guarantee the remittance or 
payment to the State of Texas within 
the time prescribed by law of all 
taxes, penalties, interest, and costs 
required herein to be remitted or paid 
to this State by said person. Any such 
bond which is continuous in form may 
be continued in effect for a succeed
ing calendar year by a renewal cer
tificate acceptable to the Comptroller 
which said renewal certificate, when 
and if issued, shall have all the force 
and effect of an original bond. 

(b) If the amount of any existing 
bond becomes insufficient, or any 
surety on a bond becomes unsatisfac
tory or unacceptable, the Comptroller 
may require the filing of a new or an 
additional bond. The Comptroller 
shall also have authority to require 
the filing of reports and tax re
mittances at shorter intervals than 
one (1) month if, in his opinion, an 
existing bond has become insufficient. 
If any supplier, dealer, or user li
censed hereunder shall fail or refuse 
to file a new or an additional bond 
within ten (10) days after demand or 

shall fail or refuse to file reports and 
remit or pay taxes at the intervals 
fixed by the Comptroller, his permits 
shall be revoked or suspended in the 
manner herein provided. The filing of 
a new bond, or the cancellation or 
suspension of a permit, or recoveries 
on any bond, shall not invalidate an 
existing bond, but any surety on a 
bond shall be released and discharged 
from any and all liability accruing 
under such bond after the expiration 
of thirty (30) days from the date 
such surety has filed with the Comp
troller at his office in Austin, Travis 
County, Texas, written request to be 
released and discharged. Such request 
shall not operate to release or dis
charge such surety from liabilities in
curred prior to the expiration of said 
thirty-day period. The Comptroller 
shall, upon receipt of any such re
quest, promptly notify the person in 
whose behalf such bond was filed, 
and unless said person shall file with 
the Comptroller a new bond in the 
amount and form herein provided 
within fifteen ( 15) days from the date 
of such notice, the Comptroller shall 
proceed to cancel the permit of said 
person. 

(c) Any person who has filed with 
the Comptroller a bond as a motor 
fuel distributor under the terms and 
conditions provided in the Motor Fuel 
Tax Law, Chapter 184, Article XVII, 
Regular Session of the Forty-seventh 
Legislature, as amended, may extend 
the terms and conditions of said dis
tributor's bond, by rider or bond form 
approved by the Comptroller, to in
clude coverage of all liabilities and 
conditions imposed by this Article 
upon the supplier, or the dealer, or 
the user to whom said extension is 
made applicable. The amount of bond 
that may be required of a supplier, 
dealer or user shall not exceed the 
maximum amount provided by said 
Motor Fuel Tax Law for a motor fuel 
distributor's permit. 

(d) Any applicant for a permit 
may, in lieu of filing a surety bond, 
deposit cash in the amount of bond 
required in the Suspense Account of 
the State Treasury, or may deposit 
securities of a par value equal to the 
amount of bond required and of a 
class in which funds of The Univer
sity of Texas may be legally invested. 
Such cash or securities shall be re
leased within sixty (60) days after 
cancellation or surrender of any per
mit held by the person in whose be-
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half they were deposited when said 
permit holder has been cleared of all 
tax liability by the Comptroller. The 
Comptroller is hereby authorized and 
empowered to withdraw and use any 
such cash and to sell any such securi
ties and use the proceeds therefrom 
to pay off and satisfy any judgment 
secured in any action by this State 
to recover special fuels taxes, costs, 
penalties and interest found to be due 
said State by any person in whose 
behalf such cash or such securities 
were deposited. Any such person may 
acknowledge in writing the correct
ness of the State's claim against him 
for taxes, costs, penalties and interest 
and may authorize the use of said 
cash or the proceeds from the sale 
of such securities to pay on or pay off 
the claim without having suit filed. 

Sec. 11. Permits. 
(a) Upon approval of an applica

tion and approval of bond, if a bond 
is required, the Comptroller shall is
sue to the applicant a permit author
izing him to engage in the kind of 
business or other operations or to 
perform the functions set out in and 
authorized by the class of permit so 
issued. The permits shall be issued 
for each calendar year, or any un
expired part of a year, and shall be 
effective from the rlate of issue to the 
end of such calendar year, unless re
voked or suspended for cause, as here
inafter provided. Such permits shall 
be of the kinds and classifications as 
set out hereinbelow: 

Non-Bonded Supplier Permits. 
Authorizing persons to engage in 

business as suppliers of special fuels 
to Bonded Dealers and Bonded Users 
only. 

Bonded Supplier Permits. 
Authorizing persons to engage in 

business as suppliers of special fuels 
to either Bonded or Non-Bonded Deal
ers and Users. 

Non-Bonded Dealer Permits. 
Authorizing persons whose retail 

sales of special fuels are predom
inantly for delivery into the fuel 
supply tanks of motor vehicles, to en
gage in business as dealers. 

Bonded Dealer Permits. 
Authorizing persons whose retail 

sales of special fuels are not pre
dominantly for delivery into the fuel 
supply tanks of motor vehicles, to 
engage in business as dealers. 

Non-Bonded User Permits. 
Authorizing persons whose pur

chases of special fuels are predomin
antly for delivery by them into the 
fuel supply tanks of motor vehicles 
owned or opera ted by them, to act 
as users. 

Bonded User Permits. 
Authorizing persons whose pur

chases of special fuels are not pre
dominantly for delivery by them into 
the fuel supply tanks of motor ve
hicles owned or operated by them, to 
act as users. 

Bonded User Import Permits. 
Authorizing persons who import 

special fuels into this State ,in the 
fuel supply tanks of motor vehicles 
owned or operated by them, to act 
as users. 

The Comptroller shall determine 
from the information shown in the 
application or other investigation the 
kind anrl class of permit to be issued. 

The Comptroller may authorize a 
change in the classification of a per
mit holrler when it will facilitate the 
administration of this Article. 

A supplier may operate under his 
supplier's permit as a dealer or as 
a user without securing a separate 
permit but he shall be subject to all 
other conditions, requirements, and 
liabilities imposed by this Article 
upon a dealer or a user. A licensed 
dealer may use special fuels in motor 
vehicles owned or operated by him 
without securing a separate permit 
as a user, subject to all conditions, re
quirements, and liabilities imposed 
herein upon a user. 

All permits shall be posted in a 
conspicuous place or kept available 
for public inspection at the principal 
place of business of the owner thereof. 
A certificate of the permit shall be 
issued for anrl kept on display at each 
additional place of business or other 
operation of the permit holder. Per
sons holding users' import permits 
shall reproduce the permit by photo
stat or other method for each motor 
vehicle operated by said permit hold
ers and shall carry a copy of said 
permit with each motor vehicle while 
operating in Texas. 

(b) The Comptroller, or any auth
orized representative of the Comp
troller is hereby authorized to cancel 
or to suspend any permit issued un
der the terms of this Article or to 
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refuse the issuance, extension, or re
instatement of any permit to any per
son who -has violated, or has failed 
to comply with, any rule and regula
tion of the Comptroller or any provi
sion of this Article. Before any such 
permit may be cancelled or suspended, 
or the issuance, or extension, or re
instatement of any such permit may 
be refused, the Comptroller shall give 
the owner of such permit, or applicant 
therefor, not less than five (5) days 
notice of a hearing at the office of 
the Comptroller in Austin, Travis 
County, Texas, or at any district 
office maintained by the Comptroller's 
Department, granting said owner or 
applicant an opportunity to show 
cause before the Comptroller, or his 
authorized representative, why such 
action should not be taken. Such 
notice shall be in writing and may 
be mailed by certified or registered 
mail to said owner or applicant at his 
last known address or may be de
livered by a representative of the 
Comptroller to the owner or applicant, 
and no other notice shall be required. 
The . Comptroller may prescribe his 
own rules of procedure and evidence 
for such hearings. 

If, after said hearing or opportun
ity to be heard, the permit is can
celled, as above provided, all taxes 
which have been collected or required 
to be collected upon the sale or de
livery of special fuels and all taxes 
which have accrued upon the use of 
said product shall ipso facto become 
delinquent, and the permittee shall 
forthwith file a report for any period 
not covered by preceding reports filed 
by him to the date of cancellation and 
shall remit and pay to the State of 
Texas all taxes which have been col
lected or required to be collected and 
which have accurred from the sale or 
delivery or use of special fuels up to 
and including the date of cancella
tion. A new permit shall not be issued 
to any person who is delinquent in 
the payment of taxes, penalties or 
interest. 

After being given notice of any 
such order of cancellation, it shall be 
unlawful for any person to continue 
to operate his business under a can
celled permit. 

(c) An appeal from any order of 
the Comptroller, or his authorized 
representative, cancelling or refusing 
the issuance, extension, or reinstate
ment of any permit may be taken to 
the District Court of Travis County, 

Texas, by the aggrieved permittee 
or applicant. The trial shall be de 
novo under the same rules as ordinary 
civil suits 'Pith the following excep
tions, which shall be considered liter
ally, viz.: ( 1) all appeals shall be 
perfected and filed within thirty (30) 
days after the effective date of the 
order, decision, or ruling of the Comp
troller, or his authorized representa
tive; (2) such proceedings shall have 
precedence over all other causes of 
a different nature; (3) trial of all 
such cases shall commence within ten 
(10) days from the filing thereof; (4) 
the order, decision, or ruling of the 
Comptroller, or his authorized repre
sentative, may be suspended or modi
fied by the court pending a trial on 
the merits. 

Sec. 12. Records Required. 
(a) Every supplier, dealer, or user 

holding a permit or required by law 
to secure a permit to sell, deliver, or 
use special fuels shall keep for a 
period of two (2) years open to in
spection at all times by the Comp
troller or Attorney General, or their 
authorized representatives, a com
plete record of all liquefied gas and 
all distillate fuel purchased or re
ceived and all of such products sold, 
delivered, or used by them showing 
the date of each receipt, the name 
and address of the person from whom 
purchased or received, the number 
of gallons of each product received at 
each place of business or place of 
storage in Texas, and showing the 
date of each sale or delivery, the num
ber of gallons of each kind of prod
ucts sold or delivered for taxable 
purposes, and the number of gallons 
of each product sold or delivered for 
the purposes not subject to the tax 
imposed herein, and if sold in bulk 
quantities the name and address of 
the purchaser, and showing inven
tories of liquefied gas and of distillate 
fuel on hand at each place of business 
at the end of each month. 

(b) Each bulk sale and delivery of 
special fuels shall be covered by an 
invoice, with the name and address 
of the supplier or dealer and a serial 
number printed thereon, showing the 
complete information set out herein
above for each such sale, one counter
part of which shall be delivered to the 
purchaser and another counterpart 
kept by the supplier or dealer for the 
period of time and purposes above 
provided. Each delivery of liquefied 
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gas or distillate fuel into the fuel 
supply tank of a motor vehicle shall 
be recorded upon a serially numbered 
invoice issued in not less than dupli
cate counterparts on which shall be 
printed the name and address of the 
supplier, dealer, or user making such 
delivery and on which shall be shown, 
in spaces to be provided on such in
voice, the date of delivery, the num
ber of gallons and kind of special 
fuels so delivered, the total mileage 
recorded on the speedometer of the 
motor vehicle into which delivered, 
and the State highway license num
ber of said motor vehicle. 

The invoice shall reflect separately 
the tax rate and amount of tax on 
each of the products delivered. One 
counterpart of the invoice shall be 
kept by the supplier, dealer, or user 
making such delivery as a part of his 
record and for the period of time and 
purposes hereinabove provided. An
other counterpart shall be delivered 
to the operator of the motor vehicle 
and carried in the cab compartment 
of the motor vehicle for insepction by 
the Comptroller or his representatives 
for a period of thirty (30) days after 
the special fuels it covers have been 
consumed. 

(c) Every user shall keep, in addi
tion. to his record of deliveries into 
motor vehicles, a complete record of 
the total gallons of liquefied gas and 
the total gallons of distillate fuel 
used for other purposes during each 
month and the purposes for which 
said special fuels were used. 

Sec. 13. Tax Payments-Reports. 
(a) Every supplier and dealer who 

is required herein to collect taxes on 
the sale or delivery of special fuels 
and every user who is required to pay 
taxes on the delivery of special fuels 
into the fuel supply tanks of motor 
vehicles or on the use of imported 
special fuels shal!, on or before the 
twenty-fifth (25th) day of each cal
endar month, pay to the State of Tex
as at the office of the Comptroller in 
Austin, Travis County, Texas, the 
amount of such taxes required to be 
collected and the amount required to 
be paid during the month next pre
ceding, unless said taxes have been 
paid by a dealer or user to a licensed 
supplier as provided in this Article. 
At the time of making such tax pay
ments every supplier, dealer, and user 
who is required to pay any taxes di
rectly to this State, shall file with the 

Comptroller a report of special fuels 
handled, in the form and manner as 
hereinafter provided. 

(b) Every supplier ~hall, on or be
fore the twenty-fifth (25th) day of 
each calendar month, make and file 
with the Comptroller upon a form 
prescribed by the Comptroller an 
itemized report, verified by affidavit, 
accounting for the special fuels han
dled during the preceding month whieh 
report shall show the quantities of li
quefied gas and the quantities of dis
tillate fuel purchased or received from 
sources within this State and the 
quantities of each product received 
from sources outside of this State, the 
quantities of each of said products 
sold or delivered to dealers and users 
upon which taxes were required to 
be collected, the quantities of each 
product sold and delivered to dealers 
and users without collecting said 
taxes, the quantities of each product 
sold and delivered into the fuel sup
ply tanks of motor vehicles, the quan
tities of each product delivered into 
the fuel supply tanks of motor ve
hicles owned or operated by such sup
plier and the quantities of each prod
uct used by him for other purposes, 
the total quantities of each product 
sold or delivered to persons other 
than dealers, users, or operators of 
motor vehicles, the quantities of each 
product lost by fire or othe1· accident, 
the quantities lost by shrinkage or 
evaporation, and the total quantities 
of each product on hand at the be
ginning and at the end of the month 
covered by such report. The report 
shall include a schedule of the total 
quantities of liquefied gas and dis
tillate fuel sold or delivered to deal
ers and users without collecting taxes 
thereon, and the names and addresses 
of such dealers or users. The Comp
troller may in his discretion require 
selective schedules from any supplier 
with respect to any purchases, sales 
or deliveries of special fuels. Every 
supplier shall attach legal tender to 
said report or make proper form of 
money order or exchange payable to 
the State Treasurer in the amount of 
taxes due for the period covered by 
the report. 

(c) Every dealer who purchases 
or acquires special fuels tax-free for 
taxable resale or delivery of any part 
of said products shall, on or before 
the twenty-fifth (25th) day of each 
calendar month, make and file with 
the Comptroller on forms prescribed 
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by the Comptroller an itemized re
port, verified by affidavit, accounting 
for the special fuels handled during 
the preceding month which report 
shall show the quantities of liquefi!!d 
gas and the quantities of distillate 
fuel purchased or received and the 
suppliers from whom received, the 
quantities of each product sold and 
delivered into the fuel supply tanks 
of motor vehicles, the quantities of 
each product sold and delivered for 
use off the public highways and the 
purposes for which purchased, the 
quantities of each product delivered 
into the fuel supply tanks of motor 
vehicles owned or operated by such 
dealer and the quantities of each 
product used by him for other pur
poses, the quantities of each product 
lost by fire or other accident, and the 
total gallons of each product on band 
at the beginning and at the end of 
the month covered by such report. The 
Comptroller may in his discretion re
quire schedules from any such dealer 
with respect to any purchases, sales 
or deliveries of special fuels. Every 
such dealer shall attach legal tender 
to said report or make proper form 
of money order or exchange payable 
to the State Treasurer in the amount 
of taxes due for the period covered 
by the report. 

(d) Every user who purchases or 
acquires special fuels tax-free for 
taxable use of any part of said prod
ucts shall, on or before the twenty
fifth (25th) day of each calendar 
month, make and file with t:,~ Comp
troller upon forms prescribed by the 
Comptro\ler an itemized report, veri
fied by affidavit, accounting for the 
special fuels handled during the pre
ceding month which report sha\1 show 
the quantities of liquefied gas and the 
quantities of distillate fuel purchased 
or received and the suppliers from 
whom received, the quantities of each 
product delivered into the fuel supply 
tanks of motor vehicles owned or op
erated by such user, the quantities of 
each product used off the public high
ways of this State and the purposes 
for which used, the quantities lost by 
fire or other accident or disposed of 
in any other manner, and the total 
quantities of each product on hand 
at the beginning and at the end of 
the month covered by such report. 
The Comptrol\er may in his discretion 
require schedules from any such user 
with respect to any purchases, deliv
eries or uses of special fuels. Every 

such user shall attach legal tender to 
said report or make proper form of 
money order or exchange payable to 
the State Treasurer in the amount of 
taxes due for the period covered by 
the report. 

(e) Every user who imports special 
fuels in the fuel supply tanks of mo
tor vehicles operated by him on the 
public highways of Texas for hire 
or compensation or for commercial 
purposes shall, on or before the 
twenty-fifth (25th) day of each cal
endar month, make and file with the 
Comptroller on forms prescribed by 
the Comptro\ler an itemized report, 
verified by affidavit, accounting for 
all special fuels imported and all spe
cial fuels used in such motor vehicles 
during the preceding calendar month, 
which report shall show for each mo
tor vehicle operated by said user into 
or from the State of Texas for such 
purposes, the total miles traveled in 
Texas and elsewhere, the total quan
tities of liquefied gas or distillate fuel 
consumed by each motor vehicle in 
such travel and the average miles 
traveled per gallon of fuel consumed, 
the total miles traveled in the State of 
Texas and the quantities of liquefied 
gas or distillate fuel purchased in 
Texas and delivered into the fuel sup
ply tanks of each such motor vehicle, 
and such other information pertinent 
to the use of special fuels in such mo
tor vehicles and the taxes paid or ac
crued thereon, as the Comptroller may 
require. The Comptroller may in his 
discretion require schedules to be sub
mitted as a part of such report with 
respect to any special fuels purcha•ed 
or used in connection with such opera
tions. Every such user shall attach 
legal tender or make proper form of 
money order or exchange payable to 
the State Treasurer in the amount of 
taxes due for the period covered in 
the report. 

(f) When it shall appear that a 
supplier, dealer or user to whom the 
provisions of this Article shall apply 
has erroneously reported and remitted 
or paid more taxes than were due the 
State of Texas upon any special fuels 
during any taxpaying period, either 
on account of a mistake of fact or 
law, it shall be the duty of the Comp
troller to credit the total amount of 
taxes due by such supplier, dealer or 
user for the current period with the 
total amount of taxes so erroneously 
paid, or said supplier, dealer or user 
may file claim for refund of the taxes 
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erroneously paid. Such credit shall be 
allowed or the tax refund claim paid 
befo1·e any penalties and interest shall 
be applicable. 

Sec. 14. Refunds. 
(a) Except as otherwise provided 

by Section 15 of this Article, any li
censed dealer who shall have paid the 
tax imposed by this Article upon any 
liquefied gas or distillate fuel which 
has been used or sold for use by such 
dealer for any purpose other than 
propelling a motor vehicle upon the 
public highways of this State, or 
which has been sold to the United 
States Government for the exclusive 
use of said Government, and any 
licensed user who shall have paid said 
tax upon any liquefied gas or distillate 
fuel which has been used by such 
user for any purpose other than pro
pelling a motor vehicle upon said 
public highways, may file claim for 
a refund of the tax or taxes so paid, 
less one per cent (1%) allowed sup
pliers for the expense of collecting 
and reporting such taxes to this State. 
Such claims shall be filed with the 
Comptroller on forms prescribed by 
the Comptroller and shall show the 
date of filing and the period covered 
in the claim, the gallons of liquefied 
gas and the gallons of distillate fuel 
sold or used for purposes subject to 
tax refund, and shall show such other 
facts and information as the Comp
troller may by rule and regulation re
quire. Every such claim shall be sup
ported by an invoice or invoices is
sued by the claimant, as hereinafter 
provided, and shall be verified by af
fidavit of the claimant and filed in 
the office of the Comptroller within 
six (6) months from the date the 
special fuels were invoiced or re
quired to be invoiced for sale or use, 
and no claim shall be made by the 
claimant or approved by the Comp
troller when the sale of such special 
fuels or the appropriation for use oc
curs more than six ( 6) months prior 
to the date the claim is filed. 

(b) When liquefied gas or distillate 
fuel is sold by a dealer or is appro
priated for use QY a user for any 
purposes for which a refund of the 
tax paid on said products may be 
claimed as provided herein, such deal
er or user shall, at the time of each 
sale or appropriation for use and not 
thereafter, make out a serially num
bered invoice in not less than dupli
cate counterparts with the name and 

address of the dealer or user printed 
thereon which shall show the date of 
the sale or appropriation for use, the 
quantities of liquefied gas and/ or 
distillate fuel sold or appropriated for 
use, the purposes for which said prod
ucts will be used, as declared by the 
purchaser or user, and such other in
formation as the Comptroller may re
quire. The invoice shall be signed by 
the recipient of any such special fuels 
purchased from a dealer. One counter
part of each invoice shall be kept by 
the dealer or user for a period of two 
(2) years open to the inspection of 
the Comptroller or his authorized 
representatives, and the other counter
part shall be filed as a part of the 
claim for tax refund as above pro
vided. 

(c) Any dealer or user who shall 
file claim for refund of the tax on 
any special fuels which have been 
delivered into the fuel supply tank of 
a motor vehicle, or who shall file any 
invoice in a claim for tax refund upon 
which any date, figure, signature, or 
other material information is false 
or incorrect, shall forfeit his right 
to the entire amount of the refund 
claim filed. 

(d) If upon examination or investi
gation the Comptroller finds that the 
claim is just and that the taxes 
claimed have been paid by the claim
ant he shall issue warrant to the 
claimant in the amount due but no 
greater amount shall be refunded than 
has been paid into the State Treasury 
on any special fuels. 

(e) All the moneys paid into the 
Treasury under the provisions of this 
Article, except the filing fees pro
vided herein, shall be set aside in the 
special fund known as the Highway 
Motor Fuel Tax Fund and no part of 
said fund shall be credited to the 
Available School Fund until a report 
is made by the Comptroller to the 
Treasurer, showing the total maximum 
amount of refunds that may be re
quired to be paid by the State out of 
said funds. The Comptroller shall on 
the twentieth (20th) day of each 
month, or as soon thereafter as is 
possible, compute and ascertain the 
maximum amount of funds that may 
be due by the State on the sale of 
special fuels during the preceding 
month, upon which a refund may be 
due, and shall certify to the State 
Treasurer the maximum amount, and 
the Treasurer shall reserve said 
amount each month out of which to 



66 SENATE JOURNAL 

pay refunds and shall not distribute 
that part of said fund until the ex
piration of the time in which a refund 
can be made out of said fund, but as 
soon as said report has been made by 
the Comptroller and the maximum 
amount of refunds determined, he 
shall deduct said maximum amount 
from the total taxes paid for such 
month, and apply the remainder of 
such as provided by law. If the claim
ant loses, or for any reason fails to 
receive warrant after it has been is
sued by the Comptroller, and upon 
satisfactory proof of such, the Comp
troller may issue claimant duplicate 
warrant as provided in Article 4365, 
Revised Civil Statutes of Texas. 

So much of said fund is hereby ap
propriated and set aside as may be 
necessary to pay the refunds provided 
for herein. In no event shall any re
fund be made to any person in excess 
of the actual amount paid by such 
person, and the one per cent ( 1 o/o) 
deducted originally by the supplier 
upon the sale or delivery of the special 
fuels shall be deducted in computing 
the refund. The Comptroller shall de
duct fifty cents (50c) from all such 
refunds as a filing fee, which fee 
shall be deducted from the warrant 
issued in payment of · such refund 
which said filing fee shall be set aside 
for the use and benefit of the Comp
troller in the administration and en
forcement of this Article, and for the 
payment of expenses in furnishing 
the claim forms and other forms pro
vided for herein, and the same is here
by appropriated for such ,>urposes. 
All such filing fees shall be paid out 
on vouchers and warrants in such 
manner as may be prescribed by law. 

Sec. 15. Exceptions to Tax Re
funds. 

(a) No tax refunds shall be paid 
to any person on special fuels used in 
any construction, maintenance or re
pair work on or in connection with 
the public highways of this State 
when and if such work is paid for 
from any State funds to which special 
fuels tax collections are allocated or 
is paid jointly from any such State 
funds and Federal funds. 

(b) The delivery of special fuels 
into the fuel supply tanks of any trac
tor, truck-tractor, vehicle, or machine 
of any kind or description for use 
(1) in hauling materials, supplies or 
products over the public highways to 
or from, or in connection with, any 
highway construction, maintenance or 

repaid work or (2) for use in mow
ing the right of way of the public 
highways, when such work is paid for 
from State funds or State and Federal 
funds as above provided, shall con
stitute and be deemed to mean the 
delivery of special fuels into the fuel 
supply tanks of motor vehicles for 
taxable use. 

Sec. 16. Prima Facie Presumptions. 
(a) Any supplier, dealer or user 

who shall fail to keep the records, 
issue the invoices or file the reports 
required by this Article, shall be 
prima facie presumed to have sold, 
delivered or used for taxable pur
poses all special fuels shown by a 
duly verified audit by the Comptroller, 
or any authorized representative 
thereof, to have been delivered to 
such supplier, dealer or user and un
accounted for at each place of busi
ness or place of storage from which 
special fuels are sold, delivered or 
used for any taxable purposes, and 
the Comptroller is hereby authorized 
to fix or establish the amount of 
taxes, penalties and interest due the 
State of Texas from such records of 
deliveries or from any records or in
formation available to him and if the 
tax claim as developed from such 
procedure is not paid, such claim and 
any audit made by the Comptroller, or 
an authorized representative there
of, or any report filed by such sup
plier, dealer or user, shall be admis
sible in evidence in any suit or judi
cial proceedings filed by the Attorney 
General, and shall be prima facie evi
dence of the correctness of said claim 
or audit; provided that the prima 
facie presumption of the correctness 
of the claim may be overcome upon 
the trial by evidence adduced by said 
supplier, dealer or user. 

(b) A certificate under the seal of 
the Comptroller executed by said 
Comptroller or his Chief Clerk, 
setting forth the terms of any order, 
rule, regulation, report, bond or other 
instrument referred to in this Ar
ticle, and that the same had been 
adopted, promulgated, or executed 
and filed with the Comptroller, and 
was in force and effect at any date 
or during any period specified in such 
certificate, shall be prima facie evi
dence of all such facts, and such cer
tificate shall be admitted in evidence 
in any action, civil or criminal, in
volving such order, rule, regulation, 
report, bond, or other instrument 
without further proof of such adop-
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tion, promulgation, execution or fil
ing, and without further proof of its 
contents. 

Sec. 17. Liens. 
All taxes, penalties, interest and 

costs due by any supplier, dealer, or 
user under the provisions of this Ar· 
ticle and all taxes collected by a sup· 
plier or dealer and required to be 
paid to this State, shall be secured 
by a preferred lien, first and prior 
to any and all other existing liens, 
contract or statutory, legal or equit
able, and regardless of the time such 
liens originated, upon all of the prop
erty of any supplier, dealer or user, 
devoted to or used in his business or 
other operations as a supplier, dealer 
or user, which property shall include 
all plants, storage tanks, warehouses, 
office buildings, pumps, and equip
ment, vehicle tanks, trucks, trailers, 
or other vehicles, stocks on hand of 
every kind and character whatsoever 
used or usable in such business or 
other operations including special 
fuels and the proceeds from the sale 
or delivery of special fuels and includ
ing cash on hand and in banks, ac
counts and notes receivable, and any 
and all other property of every 
kind and character whatsoever and 
wherever situated, which is devoted 
to such use, and each tract of land 
on which such plants, storage tanks 
and other property are located, or 
which is used in carrying on such 
business or other operations. 

This lien shall not be valid as 
against any "mortgagee" of a "mo
tor vehicle" as those terms are defined 
in the Certificate of Title Act, pro
vided such mortgagee does not have 
actual notice of the State's lien and 
has complied with the provisions of 
the Certificate of Title Act prior to 
the filing by the Comptroller. of Pub
lic Accounts with the State Highway 
Department a certificate showing the 
make, body type and motor number 
of the motor vehicle upon which a tax 
lien exists and the amount of the 
taxes, penalties, interest, and costs 
due the State. The Comptroller of 
Public Accounts' certificate is to be 
filed with the State Highway Depart
ment and the State's lien need not be 
placed of record upon the motor ve
hicle's certificate of title. 

The Comptroller of Public Accounts 
shall file with the State Highway De
partment a certificate containing the 
information above provided in this 
Section as to any motor vehicle upon 

which a tax lien exists to secure the 
payment of the taxes owing by any 
supplier, dealer or user, and the filing 
of such certificate by the Comptroller 
of Public Accounts shall constitute 
sufficient notice of the existence and 
the assertion by the State of the stat
utory lien to secure the payment of 
the taxes owing to the State by such 
supplier, dealer or user, and any 
mortagee of any mortgage, made 
after the filing of such certificate 
with the State Highway Department, 
shall be deemed to have notice of 
such lien, and the State's lien upon 
such motor vehicle shall continue to 
be a valid and prior lien as to any 
mortgagee. But such lien shall not be 
valid as to any mortgagee of a motor 
vehicle if the lien of such mortagee 
was created and recorded prior to the 
filing of such certificate by the Comp
troller of Public Accounts with the 
State Highway Commission. 

The State Highway Department 
shall keep a record of the certificates 
filed by the Comptroller of Public Ac
counts and it shall charge a fee of 
One Dollar ( $1) and no more for 
answering any inquiry directed to it:" 
office as to certificates filed by the 
Comptroller of Public Accounts under 
the terms of this Article. 

Sec. 18. Civil and Statutory Pen
alties. 

(a) If any person affected by this 
Article shall fail or refuse to comply 
with any provision of this Article or 
shall violate the same, or shall fail 
or refuse to comply with any rule 
and regulation promulgated hereun
der by the Comptroller or shall vio
late the same, he shall forfeit to the 
State of Texas as a penalty the sum 
of not less than Twenty-five Dollars 
($25) nor more than Five Hundred 
Dollars ($500). Each day's violation 
shall constitute a separate offense and 
incur another penalty which, if not 
paid shall be recovered in a suit by 
the Attorney General in a court of 
competent jurisdiction in Travis 
County, Texas, or any other court of 
competent jurisdiction having venue 
under existing venue Statutes. Pro
vided that in addition to such penal
ties, if any supplier, dealer or user 
does not make remittance for any 
taxes collected, or pay any taxes due 
the State of Texas by said supplier, 
dealer or user, within the time pre
scribed by Ia w said supplier, dealer 
or user shall upon the first offense 
forfeit two per cent (2o/o) of the 
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amount due; and if said taxes are not 
paid within ten (10) days from the 
date of _notice in writing by the 
Comptroller that any taxes have not 
been reported and paid, an additional 
eight per cent (8%) shall be for
feited; provided that upon each sub
sequent offense during any calendar 
year of failing to remit taxes collect
ed or due the State within the time 
prescribed by law, such supplier, deal
er or user shall forfeit twenty-five per 
cent (25%) of the amount due. All 
past due taxes and penalties shall 
draw interest at six per cent ( 6%) 
per annum. 

(b) The venue of any suit, injunc
tion or other proceedings at law or in 
equity available for the establish
ment of collection of any claim for 
delinquent taxes, penalties, or inter
est accruing hereunder, and the en
forcement of the terms and provisions 
of this Article, shall be in a court of 
competent jurisdiction in Travis Coun
ty, Texas, or in any other court of 
competent jurisdiction having venue 
under existing venue Statutes. 

Sec. 19. Impounding Vehicles. 
In order to enforce the provisions 

of this Article, the Comptroller or his 
authorized representatives, or any 
Highway Patrolman of the Depart
ment of Public Safety, any Sheriff, 
Constable and their deputies, or any 
other peace officer, is empowered to 
stop any motor vehicle which appears 
to be operating with special fuels for 
the purpose of examining the invoice 
required to be carried, and examin
ing any permit or copy thereof that 
may be required to be carried, to take 
samples from the fuel supply tanks, 
and for such other investigations as 
could reasonably be made to deter
mine whether the taxes have been 
paid or accounted for by a licensed 
user upon the special fuels being used 
to propel the motor vehicle upon the 
public highways of Texas. If after 
said examination or other investiga
tion it is found the owner or operator 
of said motor vehicle has not paid 
said taxes, or does not possess a valid 
permit as a user to use such special 
fuels in motor vehicles operating on 
said public highways, such authorized 
officers shall impound the motor ve
hicle, and unless proof is produced 
within seventy-two (72) hours from 
the beginning of impoundment that 
the owner or operator has paid said 
taxes, and has paid all other taxes 
established by audit or investigation 
by the Comptroller, or his authorized 

representatives, to be due upon the 
use of special fuels for the propul
sion of motor vehicles upon the pub
lic highways of Texas, or that said 
owner or operator holds a valid user's 
permit to use special fuels for such 
purposes, the motor vehicle shall be 
held until all taxes, penalties and in
terest found to be due the State and 
all costs of impoundment have been 
paid, or until said owner or operator 
has filed bond with the Comptroller 
payable to the State Treasurer in an 
amount equal to twice the amount of 
taxes, penalties, interest and costs 
found to be due, to guarantee the pay
ment of such liabilities to the State 
of Texas. 

If the taxes, penalties, interest and 
costs found to be due are not paid, 
the Comptroller shall certify the claim 
to the Attorney General who shall file 
proceedings to foreclose the State's 
tax lien upon such motor vehicle, or 
take such other action to recover the 
amount due the State as provided by 
law. 

Sec. 20. Subpoenas. 
The Comptroller, or any duly au

thorized representative under the di
rection of the Comptroller, shall, for 
the purpose contemplated by this Ar
ticle have power to issue subpoenas, 
compel the attendance of witnesses, 
administer oaths, certify to official 
acts, take depositions within or with
out the State of Texas, as now pro
vided by law, and compel the produc
tion of pertinent books, accounts, rec
ords, and documents. 

If any witness refuses to obey such 
subpoenas or refuses to produce any 
pertinent books, accounts, records or 
documents, named in such subpoena 
and in the possession or control of 
said witness, or if any witness in at
tendance before the Comptroller or 
one of his authorized representatives 
refuses without reasonable cause to 
be examined or to answer any legal 
or pertinent question, or to produce 
any book, record, paper, or document 
when ordered to do so by the Comp
troller or his authorized representa
tive, the Comptroller or representative 
shall certify the facts and the names 
of the witnesses so failing and refus
ing to appear and testify, or refus
ing access to the books, records, pa
pers, and documents, to the district 
court having jurisdiction of the wit
ness; said court shall thereupon issue 
proper summons to said witness to ap
pear before the said Comptroller, or 
his authorized representatives, at a 
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place designated within the jurisdic
tion of said court, on a day to be fixed, 
to be continued as occasion may re
quire, and give such evidence and 
open for inspection such books, rec
ords, papers, and documents as may 
be required for the purpose of en
forcing the provisions of this Article. 
Upon failure to obey such summons 
the Judge before whom the matter 
shall come for hearing shall examine 
under oath such witness or person, 
and such person shall be given an 
opportunity to be heard; and if the 
Judge shall determine that such per
son has refused, without reasonable 
cause or legal excuse, to be examined 
or answer a legal or pertinent ques
tion, or to produce a book, record, pa
per, or document, which he was or
dered to bring or produce, he shall 
forthwith punish the offender as for 
contempt of court. 

Subpoenas shall be served and wit
ness fees and mileage paid as in civil 
cases in the district court in the 
county to which such witness shall be 
called. Witnesses supoenaed at the 
instance of the Comptroller, or his 
authorized representatives, shall be 
paid their fees and mileage by the 
Comptl·oller out of funds appropriated 
to said Comptroller. 

The Comptroller may, if necessary 
to enforce the provisions of this Sec
tion, require such number of his rep
resentatives as he deems necessary to 
enforce the provisions hereof to sub
scribe to the Constitutional Oath of 
office, a record of which shall be filed 
in the office of the Comptroller. 

Sec. 21. Rules and Regulations. 
It is hereby made the duty of the 

Comptroller to collect, superv:ise, and 
enforce the collection of all taxes, pen
alties, interest and costs, due or that 
may become due under the provisions 
of this Article, and to that end the 
Comptroller is hereby vested with all 
of the power and authority conferred 
by this Article. The Comptroller shall 
also have the power and authority to 
promulgate rules and regulations, not 
inconsistent with this Article or the 
Constitution of this State or the Unit
ed States, for the enforcement of the 
provisions of this Article and the col
lection of all taxes, penalties, interest 
and costs provided in this Article. 

Upon the adoption of any rule and 
regulation, the Comptl·oller shall cause 
the same to be published one time in a 
newspaper of general circulation in 
this State and the same shall have the 
force and effect of law as of the date 

• 

of publication, unless a subsequent 
date is specified therein. The publi
cation thereof shall be sufficient no
tice to all parties. 

Sec. 22. Allocation of Funds. 
Before allocation of the funds col

lected hereunder is made one per cent 
( 1%) of the gross amount of said 
fund shall be set aside in the State 
Treasury in a special fund for the use 
of the Comptroller in the administra
tion and enforcement of the provisions 
of this Article and so much of said 
amount as may be needed is hereby 
appropriated for said purpose. Any 
unexpended portion of such fund shall 
at the end of each fiscal year revert 
to the respective funds in the proper 
proportions to which the special fuels 
taxes are allocated. 

Each month the Comptroller shall 
after making deductions for refund 
purposes as provided in Section 14 of 
this Article, and for the administra
tion and enforcement of this Article 
allocate and deposit the remainder of 
the taxes collected under the pro
visions of this Article, in the propor
tions as follows: One-fourth (1) of 
such taxes shall go to and be placed 
to the credit of the Available Free 
School Fund, and three-fourths (;!) 
of such taxes shall go to and be 
placed to the credit of the State High
way Fund. 

Sec. 23. Penalty, Failure to Pay or 
Conversion of Taxes. 

(a) All taxes collected under the 
provisions of this Article shall be for 
the use and benefit of the State of 
Texas and shall not be appropriated 
or diverted to any other use. Said 
taxes shall be paid over to the State 
of Texas at the time and in the man
ner provided in this Article. 

(b) If any supplier or dealer, or 
any director, officer, agent, employee, 
trustee, or receiver of such supplier 
or dealer, or any person, shall will
fully fail or refuse to pay over to the 
State of Texas any such tax fund col
lected by him under the provisions of 
this Article, on or before the date such 
payment is required to be paid under 
the provisions of this Article, such 
supplier or dealer, or such director, 
officer, agent, employee, trustee, or 
receiver of such supplier or dealer, 
or such person, shall be guilty of a 
felony and upon conviction shall be 
punished by confinement in the state 
penitentiary for not more than ten 
(10) years, or by confinement in the 
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county jail for not less than one ( 1) 
month nor more than one (1) year, or 
by a fine' of not less than Five Hun
dred Dollars ($500) nor more than 
Ten Thousand Dollars ($10,000) or 
by both such fine and jail imprison
ment. 

(c) If any director, office1·, agent, 
employee, trustee, receiver of any 
supplier or dealer, or any person, 
shall fraudulently misapply or con
vert to his own use any tax fund 
collected for the State of Texas un
der the provisions of this Article by 
such supplier or dealer, or any direc
tor, officer, agent, employee, trustee, 
1·eceiver of such supplier or dealer, 
or by such person, which said money 
has come into the possession of or that 
is in the care of or under the control 
of such director, officer, agent, em
ployee, trustee, receiver of such sup
plier or dealer, or of such person, and 
which said money is required to be 
paid to the State of Texas under the 
provisions of this Article, such direc
tor, officer, agent, employee, trus
tee, receiver, or such person shall be 
guilty of a felony and upon convic
tion, shall be punished by confine
ment in the state penitentiary for not 
more than ten (10) years, or by con
finement in the county jail for not less 
than one (1) month nor more than one 
( 1) year, or by a fine of not less than 
Five Hundred Dollars ($500) nor 
more than Ten Thousand Dollars 
($10,000), or by both such fine and 
jail imprisonment. 

(d) If the penalties prescribed else
where in this Article overlap as to the 
offenses punishable under Section 23 
of this Article, then the penalties pre
scribed in Section 23 shall apply and 
control over all such penalties. Venue 
of prosecution under Section 23 shall 
be in Travis County, Texas, or in the 
county where the offense occurred. 

Sec. 24. Felony Penalties. 
If any supplier, dealer or user, or 

any director, officer, agent, employee, 
or receiver of such supplier, dealer 
or user (a) shall sell, deliver or use 
special fuels upon which taxes are 
required to be collected or paid to the 
State of Texas without a valid per
mit being then and there held by 
such supplier, dealer or user, or (b) 
shall fail or refuse to make and de
liver to the Comptroller within the 
time prescribed by law any report re
quired to be made and delivered to 
the Comptroller by such supplier, 

dealer or user, or (c) shall knowingly 
make and deliver to the Comptroller 
any report required to be made and 
delivered which is false or incomplete, 
or (d) shall fail or refuse to keep in 
Texas for the period of time pre
scribed by law any records required to 
be kept in Texas by such supplier, 
dealer or user, or (e) shall knowingly 
falsify or make false entry in any rec
ords required by law to be kept by 
such supplier, dealer or user, or (f) 
shall refuse to permit the Comptrol
ler or any authorized representative 
of the Comptroller to examine or 
audit any books or reeords of such 
supplier, dealer or user which the 
Comptroller is authorized by law to 
examine or audit, or (g) shall refuse 
to permit the Comptroller or any au
thorized representative of the Comp
troller to inspect or examine any 
plant, equipment, motor vehicle, ma
terial or premises where special fuels 
are processed, stored, sold, delivered, 
transported, or used by such supplier, 
dealer or user, or (h) shall refuse to 
surrender any motor vehicle for im
poundment when such surrender is or
dered by a representative of the Comp
troller, or any officer authorized by 
law to impound such motor vehicle, 
or (i) shall knowingly make any false 
statement in any claim for a tax re
fund delivered to or filed with the 
Comptroller, such supplier, dealer or 
user, or such director, officer, agent, 
employee, or receiver of such supplier, 
dealer or user, shall be guilty of a 
felony and upon conviction, shall be 
punished by confinement in the state 
penitentiary for not more than five 
(5) years or by confinement in the 
county jail for not less than one (1) 
month nor more than six (6) months, 
or by a fine of not less than One 
Hundred Dollars ($100) nor more than 
Five Thousand Dollars ($5,000), or 
by both such fine and imprisonment. 

In addition to the foregoing pen
alties, a felony conviction for any of 
the above-named offenses shall auto
matically forfeit the right of said con
victed person to obtain a permit as a 
supplier, dealer or user for a period 
of twc ( 2) years from the date final 
judgment is entered. 

If the penalties pre•cribed else
where in this Article overlap as to 
offenses punishable under this Section, 
then the penalties prescribed by this 
Section shall control over all such pen
alties except the penalties prescribed 
in Section 23 of this Article. Venue 

• 
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of prosecution under this Section 
shall be in Travis County, Texas, or 
in the county in which the offense oc
curred. 

Sec. 25. Misdemeanor Penalties. (a) 
If any person shall violate, or fail or 
refuse to comply with any provision 
of this Article for which no penalty 
is provided in Section 23 or Section 24 
of this Article, he shall be guilty of 
a misdemeanor, and upon conviction 
shall be punished by a fine of not less 
than Twenty-five Dollars ($25) nor 
more than Two Hundred Dollars 
($200). 

(b) If any person shall violate, or 
fail or refuse to comply with any rule 
and regulation duly promulgated by 
the Comptroller under provisions of 
this Article, he shall be guilty of a 
misdemeanor, and upon conviction 
shall be punished by a fine of not 
less than Twenty-five Dollars ($25) 
nor more than Two Hundred Dollars 
($200). 

Sec. 26. That Section 14a of Ar
ticle XVII of Chapter 184, Acts of 
the Regular Session of the Forty
seventh Legislature, 1941, as added by 
Section 3 of Article II of Chapter 404, 
Acts of the Fifty-fourth Legislature, 
1955 (compiled as Article 7065b-14a 
of Vernon's Civil Statutes of Texas), 
be and the same is hereby amended to 
be known and numbered hereafter as 
Section 14, which shall read as fol
lows: 

"Section 14. Provided, however, that 
when motor fuel is used or consumed, 
or is to be used or consumed by a 
transit company ( 1) the greater por
tion of whose business is the transpor
tation of persons within the limits of 
an incorporated city or town in con
veyances designed to transport twelve 
(12) or more passengers; (2) which 
holds a franchise from such city or 
town; (3) whose rates are regulated 
by such city or town; ( 4) which pays 
to such city or town a tax on its gross 
receipts, such transit company which 
possesses the aforementioned four ( 4) 
characteristics, or any municipally 
owned and operated transit company 
shall be entitled to a refund of the 
taxes levied herein except that the 
one-fourth ( ~) of the taxes levied 
which is allocated to the Available 
School Fund by the Constitution of 
the State of Texas shall not be re
funded. 

"A transit company may obtain such 
refunds by conforming to the refund 

procedure set forth in Section 13 of 
this Article and by furnishing to the 
Comptroller an affidavit to the effect 
that it possesses the aforementioned 
four ( 4) characteristics and that it 
has used, or will use such motor fuel 
only in the operation of its transit 
vehicles." 

Sec. 27. That Section 26 and Sec
tion 27 of Chapter 184, Article XVII, 
Acts of the Regular Session of the 
Forty-seventh Legislature, as amend
ed by Acts of the Fifty-second Legis
lature, 1951, Chapter 402, Article 
XXII, Section 8, be and the same are 
hereby amended to read hereafter as 
follows: 

"Section 26. If any person (a) shall 
refuse to permit the Comptroller, the 
Attorney General, or their authorized 
representatives, to inspect, examine, 
and audit any books and records re
quired to be kept by a distributor, 
refund dealer, or dealer, or (b) shall 
refuse to permit said persons to in
spect and examine any plant, equip
ment, materials, or premises where 
motor fuel is produced, processed, 
stored, sold, delivered or used or (c) 
shall refuse to permit said persons 
to measure or gauge the contents of 
all storage tanks, pumps or contain
ers on said premises, or take samples 
therefrom, or (d) shall conceal any 
motor fuel for the purposes of violat
ing any provisions of this Article, or 
(e) shall transport motor fuel in a 
motor vehicle with pipe or tube con
nection from the cat·go tank or con
tainer to the carburetor of said motor 
vehicle, or (f) shall sell or distribute 
motor fuel from a fuel tank or auxil
iary fuel tank with a direct or indi
rect connection to the carburetor of a 
motor vehicle, or (g) if any dealer 
shall fail or refuse to keep in Texas 
for a period of time required by law, 
any books or records required to be 
kept by said dealer, or (h) if any 
dealer, or the agent or employee of 
any dealer, shall knowingly make any 
false entry or fail to make entry in 
the books and records required to be 
kept by a dealer, or (i) if any refund 
dealer shall refuse to surrender his 
refund dealer's license to the Comp
troller upon suspension or cancella
tion of said license, or (j) shall re
fuse to surrender to the Comptroller 
all unissued invoices of exemption 
upon the suspension or cancellation 
of said license, or if any person (k) 
shall fail or refuse to comply with 
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any provision of this Article, or shall 
violate the same, or (I) shall fail or 
refuse to' comply with any rule and 
regulation duly promulgated by the 
Com ntroller, or shall violate the same, 
said person or persons shall be guilty 
of a misdemeanor, and upon convic
tion shall be punished by a fine of not 
Jess than Twenty-five Dollars ($25) 
nor more than Two Hundred Dollars 
($200). 

"Section 27. (a) Whoever shall 
knowingly transport in any manner 
any motor fuel, casinghead gasoline, 
drip gasoline, natural gasoline, or 
absorption gasoline, under a false 
manifest, or (b) whoever shall know
ingly transport any of the foregoing 
named commodities in any quantity, 
for which a manifest is required to 
be carried, without then and there po~
sessing or exhibiting upon demand 
by an authorized officer, a manifest, 
containing all the information required 
to be shown thereon, or (c) while 
transporting any of the foregoing 
named commodities, shall wilfully 
refuse to stop the motor vehicle he is 
operating when called upon to do so by 
a person authorized hereunder to stop 
said motor vehicle, or (d) shall refuse 
to surrender his motor vehicle and 
cargo for impoundment when ordered 
to do so by a person authorized here
under to impound said motor vehicle 
and cargo, or (e) whoever shall make 
a first sale, distribution, or use of 
motor fuel, upon which a tax is re
quired to be paid by Jaw, without then 
and there holding a valid di.:;tributor's 
permit issued by the Comptroller, or 
(f) whoever as a distributor shall 
fail or refuse to make and deliver to 
the Comptroller a report containing 
the information required by law to be 
made and delivered to said Comp
troller, or (g) whoever shall know
ingly make and deliver to the Comp
troller any false or incomplete report 
required by Jaw to be made and deliv
ered to the Comptroller by a distribu
tor, or (h) whoever as a distributor 
shall fail or refuse to keep in Texas 
for the period of time 1·equired by 
law any books and records required 
to be kept by a distributor, or (i) 
whoever shall knowingly make any 
false entry or shall willfully fail to 
make entry in any books and records 
required to be kept by a distributor, 
or ( j) whoever shall willfully forge or 
falsify any invoice of exemption pre
scribed by law, or (k) whoever shall 
willfully and knowingly make any 

false statement in any claim for a tax 
refund delivered to or filed with the 
Comptroller, shall be guilty of a felony 
and upon conviction, shall be punished 
by confinement in the state peniten
tiary for not more than five ( 5) years 
or by confinement in the county jail 
for not less than one (1) month nor 
more than six (6) months, or by a 
fine of not less than One Hundred 
Dollars ($100) nor more than Five 
Thousand Dollars ($5,000), or by both 
such fine and imprisonment. In addi
tion to the foregoing penalties, it is 
herein provided that a felony convic
tion for any of the above-named of
fenses shall automatically forfeit the 
right of said convicted person tG ob
tain a pe1·mit as a distributor of mo
tor fuel, or as a refund dealer, for a 
period of two (2) years from the date 
of such conviction. 

"Provided, that if any penalties 
prescribed elsewhere in this Article 
shall overlap as to offenses which are 
als<> punishable under Section 27 of 
this Article, then the penalties pre
scribed in the said Section 27 shall 
apply and control over all such pen
alties. Venue of prosecution under 
Section 27 shall be in Travis County, 
Texas, or in the county in which the 
offense occurred." 

ARTICLE II 
CIGARETTE TAX 

Section 1. That Subsection (a) of 
Section 1 of Chapter 241, Acts of 
the Forty-fourth Legislature, 1935, as 
last amended by Chapter 310, Acts of 
the Forty-fifth Legislature, 1937, com
piled as Subsection (a) of Section 1 
of Article 7047c-1, Vernon's Annotat
ed Civil Statutes of Texas, be and is 
hereby amended so as to hereafter 
read as follows: 

"Section 1. 
"(a) 'Cigarette' shall mean and in

clude any roll for smoking made 
wholly or in part of tobacco irrespec
tive of size or shape and irrespective 
of tobacco being flavored, adulterated, 
or mixed with any other ingredient, 
where such roll has a wrapper or 
cover made of paper or any other ma
terial other than natural leaf tobacco 
in its natural state. Provided the defi
nition herein shall not be construed to 
include cigars. 

"By 'cigar,' as used herein, shall 
mean any roll of fermented tobacco 
wrapped in tobacco in any form. The 
main stream of smoke given off by a 
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cigar shall be of alkaline reaction to 
litmus paper; and the main stream 
of smoke of a cigarette shall be of 
acid reaction to litmus paper. 

Sec. 2. That Subsection (a) of Sec
tion 2i of Chapter 241, Acts of the 
Forty-fourth Legislature, 1935, as 
added by Section 2 of Article 1 of 
Chapter 404, Acts of the Fifty-fourth 
Legislature, 1955, compiled as Sub
section (a) of Section 2~ of Article 
7047c-1, Vernon's Annotated Civil 
Statutes of Texas, be and the same 
is hereby amended so as to hereafter 
read as follows: 

"Section 2~. (a) In addition to the 
tax levied by Section 2 herein, there 
is hereby imposed a tax to be com
puted as follows: 

"(1) From the effective date of this 
Section through August 31, 1961, a 
tax of One Dollar and Fifty Cents 
($1.50) per thousand on cigarettes 
weighing not more than three (3) 
pounds per thousand and One Dollar 
and Fifty Cents ($1.50) per thousand 
on those weighing more than three 
(3) pounds per thousand on all cig
arettes used or otherwise disposed of 
in this State for any purpose what
soever. 

"(2) From and after September 1, 
1961, a tax of One Dollar ($1) per 
thousand on cigarettes weighing not 
more than three (3) pounds per thou
sand and One Dollars ( $1) per thou
sand on those weighing more than 
three ( 3) pounds per thousand on all 
cigarettes used or otherwise disposed 
of in this State for any purpose what
soever. 

"Provided, however, that the said 
tax shall be paid only once by the 
person making the 'first sale' in this 
State and shall become due and pay
able as soon as such cigarettes are 
subject to a first sale in Texas, it be
ing intended to impose the tax as soon 
as such cigarettes are received by any 
person in Texas for the pm·pose of 
making a 'first sale' of same. No per
son, however, shall be required to 
pay a tax on cigarettes J:>rought in~o 
this State on or about h1s person m 
quantities of forty (40) cigarettes or 
less when such cigarettes have had 
the individual packages or the seals 
thereof broken and when such cig
arettes are actually used by said per
son and not sold or offered for sale. 

Sec. 3. That Subsections (b) and 
(c) of Section 3 of Chapter 241, 
Acts of the Forty-fourth Legislature, 
Regular Session, 1935, as such Act 
was amended by Section 3 of Article 

I of Chapter 404, Acts of the Fifty
fourth Legislature, Regular Session, 
1955, which are compiled as Subsec
tions (b) and (c) of Section 3 of 
Article 7047c-1, Vernon's Annotated 
Civil Statutes of Texas, are hereby 
amended so as to hereafter read as 
follows: 

"(b) The Comptroller, acting 
through the Treasurer, shall, upon 
receipt of the stamps hereinabove au
thorized to be printed or manufac
tured, designate the date of issue of 
the new desigu of stamps by issuing 
a proclamation as hereinafter pro
vided. Provided that the stamps shall 
be affixed by the distributor on each 
individual package of cigarettes that 
will be handled, sold, distributed, or 
used; that said stamps shall be sup
plied by said Treasurer to all distrib
utors holding a permit at a discount 
of two per cent (2%) of the face 
value; provided, that no discount shall 
be allowed to out-of-State purchasers 
residing in the states that do not give 
discounts on cigarette tax stamps 
purchased from said states by Texas 
cigarette distributors; provided that 
if any distributor fails or refuses to 
comply with any p1·ovision of the cig
arette tax law or violates the same, 
such distributor shall be required to 
pay the full face value for stamps 
purchased during the period of such 
offense and the Treasurer shall, upon 
receipt of an affidavit from the Comp
troller, setting forth such violation, 
refuse to supply stamps at the dis
count provided until such offending 
distributor has paid any unauthorized 
discounts received by him and has 
otherwise purged himself of all such 
violations; provided flll"ther, that 
every distributor shall cause to be af
fixed to every individual package of 
cigarettes on which a tax is due, 
stamps of an amount equalling the tax 
due thereon, before any such distrib
utor sells, offers for sale, or con
sumes, or otherwise distributes or 
transports the same. 

" (c) The State Treasurer is hereby 
required to redeem at face value any 
unused cigarette tax stamps lawfully 
issued prior to a change in denomi
nation and in the possession of any 
bona fide owner, by exchanging at 
face value cigarette tax stamps for 
cigarette tax stamps of the new de
nomination. After the effective date 
of any increase in the tax levied by 
this Act, every person having in h~s 
possession stamps of the old denoml
nation shall send them to the Treas
urer for exchange at face value for 
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stamps of the new denomination. Such 
exchange shall be made within thirty 
( 30) days- after the effective date of 
any increase in the tax levied by this 
Act, and it shall be unlawful for any 
person to have in his possession any 
stamps of the old denomination after 
the expiration of thirty (30) days 
from the effective date of any increase 
in the tax levied by this Act. It shall 
further be unlawful for any person 
to sell, offer for sale, or possess for 
the purpose of sale, cigarettes to 
which stamps of the old denomination 
are affixed. After the expiration of 
thirty (30) days from the effective 
date of any increase in the tax levied 
by this Act, stamps of the old de
nomination shall be void, provided, 
that stamps removed from cigarettes 
determined by the Comptroller to be 
unsalable may be redeemed under 
rules and regulations promulgated or 
hereafter promulgated by the Comp
troller. Every retail dealer and whole
sale dealer having cigarettes to which 
stamps of the old denomination are 
affixed in his stock in quantities of 
two thousand (2,000) or more on the 
effective date of any increase in the 
tax levied by this Act shall immedi
ately inventory the same and file a 
report of such inventory to the 
Comptroller and attach to such in
ventory a cashier's check payable to 
the State Treasurer in a sum equal to 
the amount of additional tax due on 
such cigarettes computed at the new 
rate. Such retail dealer or wholesale 
dealer shall retain as a receipt to 
evidence payment of the tax a pur
chaser's copy of the cashier!s check 
and shall retain a copy of the inven
tory reported to the Comptroller. Fail
ure or refusal to render such inven
tory shall be deemed sufficient grounds 
for the cancellation of any permit is
sued under this Act, and in addition 
thereto, any retail or wholesale dealer 
failing or refusing to render such 
inventory shall be deemed guilty of a 
misdemeanor and upon conviction 
shall be punished by a fine of not less 
than One Hundred Dollars ($100) 
nor more than One Thousand Dollars 
($1,000)." 

Sec. 4. That Chapter 241, Acts of 
the Forty-fourth Legislature, Regular 
Session, 1935, as amended, which is 
compiled as Article 7047c-1 of Ver
non's Annotated Civil Statutes of Tex
as, be and is hereby amended by add
ing a new Section to be known as Sec
tion 15A to read as follows: 

"Section 15A. (a) Permits required 

by Sections 4, Sa and 15 of this Act 
issued after the effective date of this 
Section shall expire the last day of 
February following issuance. From 
the effective date of this Section the 
Comptroller shall prorate the fees for 
new or renewal permits required by 
Sections 4 or 15 of this Act by allow
ing a discount computed by quarters 
of the licensing year. The licensing 
year shall be from and shall include 
the first day of March through the 
last day of February of each year. 

"(b) Each permit holder required 
to obtain a permit under Sections 4, 
Sa, or 15 of this Act who fails to 
obtain a renewal permit prior to the 
beginning of the licensing year shall 
pay, in addition to the permit fee, 
a late application fee of One Dollar 
( $1) , which shall be paid to the 
Comptroller at the time the permit 
fee is paid. 

" (c) When it is necessary for any 
authorized representative of the 
Comptroller to visit any permit hold
er to collect a permit fee due under 
this Act the permit holder shall pay 
a service fee of Five Dollars ( $5) in 
addition to the permit fee. 

"(d) In cases where any permit ex
pires within three (3) months from 
the date of issuance or renewal be
cause of the end of the licensing year, 
the Comptroller may with the consent 
of the permit holder collect both the 
discounted permit fee or permit fee 
for a current permit plus a permit 
fee for the entire licensing year fol
lowing, and issue a permit or permits 
for both periods." 

Sec. 5. That Chapter 241, Acts of 
the Forty-fourth Legislature, Regu
lar Session, 1935, as amended, com
piled as Article 7047c-1 of Vernon's 
Revised Civil Statutes of Texas is 
hereby amended by adding a new Sec
tion following Section 3B to be known 
as Section 3C to read as follows: 

"Section 3C. The State Treasurer 
shall require that payment in full for 
stamps or meter settings be made 
within fifteen (15) days from the date 
the stamps or the set meter are re
ceived by the distributor. Upon re
ceipt of an order for stamps or the 
setting of a meter, the State Treas
urer shall ship such stamps or set 
meter in compliance with the order 
and transmit with the stamps or the 
meter a certified statement showing 
the amount due for said stamps or 
meter setting, and the distributor 
shall forward a remittance as vay
ment in full of the amount certified 
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as due by the State Treasurer within 
fifteen ( 15) days after receipt of the 
stamps or the set meter and the cer
tified statement. Any distributor who 
fails to forward the proper remittance 
within fifteen ( 15) days after re
ceipt of the stamps or the set meter 
and the certified statement shall be 
notified by the State Treasurer within 
five ( 5) days after the end of the 
fifteen (15) day period to appear 
within five (5) days before the Treas
urer to show cause why he should 
not be denied the privilege of order
ing stamps as herein provided, and if 
such distributor shall fail to show 
good cause, the Treasurer is hereby 
authorized to discontinue the ship
ment of stamps or the setting of me
ters as provided in this Section." 

ARTICLE III 
CIGARS AND TOBACCO 

PRODUCTS TAX 
Section 1. Definitions. 
Whenever used in this Article: 
(a) The word "Person" shall mean 

any individual, company, corporation 
partnership, association, joint adven~ 
ture, estate, trust or any other group 
or combination acting as a unit and 
the plural, as well as the singula~, un
less the intention to give a more lim
ited meaning is disclosed by the 
context. 

(b) The word "Comptroller" shall 
mean the Comptroller of Public Ac
counts of the State of Texas. 

(c) "Distributor" shall mean any 
and each of the following: 

(1) Any person engaged in the 
business of selling tobacco products 
in this State who brings, or causes to 
be brought, into this State from with
out the State any tobacco products 
for sale, use or consumption. 

(2) Any person who makes, manu
factures, or fabricates tobacco prod
ucts in this State for sale, use, or con
sumption in this State. 

(d) The word "Wholesaler" as used 
herein shall include deale1·s whose 
principal business is that of a whole
sale dealer or jobber and who is 
known to the trade as such, who shall 
sell any cigars or tobacco products to 
licensed retail dealers only for the 
purpose of resale or giving it away, or 
exposing the same where it may be 
taken or purchased or otherwise ac
quired by the retailer. 

(e) The word "Retailer" as used 
he>·ein shall include every dealer oth
er than the wholesale dealer as de
fined above whose principal business 

is that of selling merchandise at re
tail, who shall sell or offer for sale 
cigars or tobacco products, irrespec
tive of quantity or number of sales 
giving the same away or exposing th~ 
same where it may be taken or pur
chased or otherwise acquired by the 
consumer. 

(f) "Solicitor" shall mean any per
son representing a licensed non
resident supplier who shall solicit or 
take orders for tobacco products to be 
shipped in interstate commerce to a 
licensed distributor in this State. 

(g) The word "Consumer" shall 
~ean a person who comes into posses
siOn of tobacco products for the pur
pose of con~umiJ!g them, giving them 
away, or disposmg of them in any 
other way. 

(h) The words "First Sale" shall 
mean and include the first sale or dis
tri~ution of cigars or tobacco products 
m mtrastate commerce in the State 
of Texas or the first use or consump
tion of cigars or tobacco products 
within this State. 

(i) The words "Tobacco Products" 
~hall me~n any cigars, cheroots, stog
Ies, smokmg tobacco (including granu
lated, plug-cut, crimp-cut, ready
rubbed, and any other kinds and 
forms of tobacc? suitable for smoking 
m a pipe or cigarette), chewing to
bacco (including Cavendish, Twist, 
plug, scrap and any other kind and 
form of tobacco suitable for chewing 
however prepared) ; and shall in: 
elude any other articles or products 
made of tobacco or any substitute 
therefor, but shall not include snuff 
or cigarettes. 

(j) The term "Distributing 
Agent" _shall. mean and include every 
person m this State who acts as an 
agent of any person outside the State 
by receiving cigars and tobacco prod
ucts in interstate commerce and stor
ing such items subject to distribution 
or delivery upon order from said 
person outside the State to distribu
tors, wholesale dealers, and retail 
dealers, or to consumers within the 
State of Texas. 

(k) The term "Drop Shipment" 
shal! mean and include any delivery 
of cigars or tobacco products received 
by any person within this State when 
payment for such cigars or tobacco 
products is made to the shipper or 
seller, buyer, or through a person 
other than the consignee. 

(1) The term "Cigar," as used here
in, shall mean any roll of fermented 
tobacco wrapped in tobacco in any 
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form. The main stream of smoke given 
off by a cigar shall be of alkaline re
action tQ litmus paper; and the main 
stream of smoke of a cigarette shall 
be of acid reaction to litmus paper. 

(m) The word "Dealer" shall in
clude every person, firm, corporation, 
or association of persons who manu
factures cigars or tobacco products 
for distribution, sale or use or con
sumption in the State of Texas. The 
word "Dealer" is also further defined 
as meaning any person, firm, corpo
ration, or association of persons who 
imports cigars or tobacco products 
from any State or foreign country for 
distribution, sale, use, or consump
tion in the State of Texas. 

(n) The word "Board" or "Board of 
Control" shall mean the Board of Con
trol of the State of Texas. 

( o) The word "Treasurer" shall 
mean the Treasurer of the State of 
Texas. 

(p) The term "Retail Price" shall 
mean the price paid by the consumer 
for individual cigars or other tobacco 
products and shall be construed to 
mean the retail or selling price be
fore adding the amount of the tax 
and shall be construed to mean the 
ordinary retail price. 

Sec. 2. Tax Levy and Rate. 
There is hereby levied a tax upon 

the "first sale" of cigars and tobacco 
products as those terms are defined 
herein, which tax shall be determined 
by the following schedule: 

(a) Upon cigars of all descriptiqn 
weighing not more than three ( 3) 
pounds per thousand, two c·ents (2~) 
for each ten (10) cigars or fraction 
thereof; 

(b) Upon cigars of all description 
weighing more than three ( 3) pounds 
per thousand retailing for not more 
than ten cents ( 10¢) each, Twenty
four Dollars ($24) per thousand; 

(c) Upon cigars of all description 
weighing more than three ( 3) pounds 
per thousand retailing for over ten 
cents ( 10¢) each but not more than 
twenty cents (20~) each, Thirty-seven 
Dollars and Fifty Cents ($37.50) per 
thousand; 

(d) Upon cigars of all description 
weighing more than three (3) pounds 
per thousand retailing for more than 
twenty cents (2011) each, Fifty Dol
lars ($50) per thousand; 

(e) Upon all chewing tobacco and 
all smoking tobacco including granu
lated, plug-cut, crimp-cut, ready-

rubbed, and other kinds and forms of 
tobacco prepared in such manner as to 
be suitable for smoking in a pipe or 
cigarette: the tax shall be twenty-five 
per cent (25%) of the factory list 
price, exclusive of any trade discount, 
special discount, or deals. 

Sec. 3. Tax on "first sale." 
The tax levied herein shall be paid 

only once to the State Treasurer by 
the person making the "first sale" in 
this State. No person, however, shall 
be required to pay a tax on cigars or 
tobacco products brought into this 
State on or about his person in quan
tities or amounts which would ordi
narily retail at twenty-five cents 
( 25¢) or less when such cigars or 
tobacco products are actually used by 
said persons and not sold or offered 
for sale in this State. 

Sec. 4. Report to be filed with Comp
troller. 

On or before the tenth (lOth) day 
of each calendar month every dis
tributor shall file with the Comptrol
ler in Austin, Travis County, Texas, 
on a form prescribed by the Comp
troller, a report covering the preced
ing month which shall show such in
formation as the Comptroller may re
quire of cigars and tobacco products 
handled by said distributor during the 
preceding month including all such 
products purchased, received, acquired 
or ordered, all such products sold, dis
tributed, used, lost or otherwise dis
posed of, all such products on hand 
at the beginning and end of said 
month, and such other information 
pertinent to cigars and tobacco prod
ucts handled and the taxes due on 
said products as the Comptroller may 
require. 

The distributor shall, at the time 
of making said report, pay to the 
State of Texas at the office of the 
Comptroller the taxes levied herein 
upon all cigars and tobacco products 
sold, used or otherwise disposed of 
by him during the preceding month, 
which said tax payment shall be in 
legal tender or in proper form of 
money order or exchange made pay
able to the State Treasurer. 

Sec. 5. Records Required. 
(a) Every distributor, wholesale 

dealer and retail dealer shall keep at 
each place of business in Texas, ex
cept as otherwise provided, for a 
period of two {2) years for the in
spection at all times of the Comp-
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troller and the Attorney General a 
complete record of all tobacco prod
ucts purchased or received by said 
distributor, wholesale dealer or re
tail dealer, including all invoices, 
bills of lading, way bills, freight bills, 
express receipts or copies thereof and 
all other shipping records furnished 
by the carrier and the seller or ship
per of said tobacco products and in 
addition thereto a book record in a 
well-bound book which will pro•·ide 
complete information of all tobacco 
products purchased or received by 
said distributor, wholesale dealer or 
retail dealer at each place of busi
ness. Such book record shall show the 
date said tobacco products were re
ceived, with the designation of wheth
er drop-shipment or otherwise, the 
name and address of the person from 
whom purchased and from whom re
ceived, the point from which shipped 
or delivered, the point at which re
ceived, the name of the carrier, if 
shipped by common carrier, the name 
of the boat or barge if shipped by 
water, whether registered mail, in
sured parcel post or open mail if re
ceived by mail the number and kind 
of tobacco products received on which 
tax has been paid, and, if a distribu
tor, the number and kind of tobacco 
products received on which tax has 
been paid, and an inventory or in
ventories on the first of each month, 
sh<>wing the number and kind of to
bacco products on hand on which tax 
has been paid. 

(b) Every distributor and wholesale 
dealer shall keep at each place of busi
ness in Texas, except as otherwise 
provided, for a period of two ( 2) years 
for the inspection at all times of the 
Comptroller and the Attorney Gen
eral a complete record of each and 
every sale, distribution or use of to
bacco products, regardless of whether 
or not the tax is due upon said to
bacco products under the provisions of 
this Article, upon an invoice to be 
furnished by said distributor or whole
sale dealer which invoice shall be is
sued in duplicate except when the 
sale or distribution is made by drop
shipment in which event the invoice 
shall be issued in triplicate, said in
voice shaH show the date of sale, 
distribution or use, the purchaser and 
his address, the means of delivery, 
the name of the carrier if delivered 
by common carrier, whether regis
tered mail, insured parcel post or 

open mail if delivered through the 
mail, the designation of drop-ship
ment if the sale is a drop-shipment 
made by a distributor, the quantity 
and kind of tobacco products sold, and 
if the sale is by a distributor the num
ber and kind of tobacco products upon 
which required tax has been paid, 
and in addition thereto, the said in
voices shall be supported by the re
ceipts and other records furnished 
by the carrier of tobacco products. 
The original of said invoice shall be 
delivered to the purchaser and the 
duplicate shall be kept by the distribu
tor or wholesale dealer as the case 
may be; provided however, that when 
tobacco products are distributed or 
exchanged in any manner where no 
sale is invoh·ed that an explanation 
of such transaction shall be stated on 
said invoice. Provided further that 
where a distributor or wholesale deal
er sells tobacco products at retail it 
will be sufficient for said distributor 
or wholesale dealer and he shall be 
required to issue an invoice to his re
tail department for tobacco products 
to be sold at retail and such stock 
of tobacco products invoiced for re
tail sales shall be kept separate and 
apart from the other stock of said 
distributor or wholesale dealer; pro
vided, further, that every distributor 
and wholesale dealer shall keep at 
each place of business in Texas for 
a period of two (2) years for the in
spection at all times by the author
ized authorities a book record in a 
well-bound book or books of all to
bacco products sold, distributed or 
used by said distributor or wholesale 
dealer, such book record shall include 
all information required to be kept on 
the invoice aforesaid. 

(c) Provided, that every person en
gaged in the business of selling to
bacco products in interstate commerce 
only shall be required to keep such 
records and make such reports to the 
Comptroller as are required of a dis
tributor. 

(d) A salesman in the employ of 
a manufacturer, and handling only the 
products of his employer, who engages 
in the business of selling or distrib
uting tobacco products on which tax 
has been paid in this State for the 
purpose of resale, shall be required 
to keep the same records, for a pe
riod of two (2) years for the inspec
tion at all times of the Comptroller 
and the Attorney General, as are re-
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quired of a wholesale dealer. Such 
salesmen shall also be required to 
deliver the original of the invoice re
quired to be made to the purchaser 
or recipient of said tobacco products. 

(e) "Solicitors" engaged in the 
business of soliciting orders for to
bacco products for shipment to points 
within this State shall keep in Texas 
for a period of two (2) years for in
spection at all times of the Comp
troller and the Attorney General a 
complete record of all orders solicited 
and all orders taken for tobacco 
products for such shipments which 
record shall include the quantity and 
kind of tobacco products ordered or 
shipped, from whom ordered or 
shipped, the full name and correct 
address of the purchaser, the date saiD 
tobacco products were ordered, and if 
available, the date said tobacco prod
ucts were shipped. Such record shall 
be kept for all tobacco products 
shipped to points within this State 
by the vendor whom the solicitor rep
resents whether the order was taken 
by said solicitor or otherwise if said 
solicitor is given credit for or fur
nished records of such orders or such 
shipments. 

All invoices, bills of lading, freight 
bills, way bills, express receipts, req
uisi.tions, and copies of orders required 
to be kept by the provisions of this 
Article, shall be kept separate and 
distinct from any records of other 
merchandise handled by the person rc
quil·ed to keep such records. 

Sec. 6. Sale of Permits and Fees. 
(a) Every distributor, wholesale 

dealer and retail dealer in this State 
now engaged or who desires to be
come engaged, in the sale or use of 
tobacco products upon which a tax is 
required to be paid, shall, within 
thirty (30) days from the date this 
law becomes effective, file with the 
Comptroller an application for a per
mit as a distributor, wholesale deal
er or retail dealer, as the case may 
be, said application to be accompanied 
by a fee of Twenty-five Dollars ( $25) 
if for a distributor's permit, or a fee 
of Fifteen Dollars ( $15) if for a 
wholesale dealer's permit, or a fee of 
Five Dollars ( $5) if for a retail 
dealer's permit. Said applications 
shall be on forms prescribed by the 
Comptroller, to be furnished upon 
written request, the failure to furnish 
which shall be no excuse for the fail
ure to file the same unless an absolute 

refusal is shown. Said forms shall 
set forth: (a) the manner under 
which such distributor, wholesale 
dealer or retail dealer transacts or in· 
tends to transact such business as dis· 
tributor, wholesale dealer or retail 
dealer; (b) the principal office, resi
dence and place of business in Texas 
for which the permit is to apply; (c) 
and if other than an individual, the 
principal officers or members thereof 
not to exceed three (3), and their 
addresses. The Comptroller may re
quire any other information as he 
may desire in said applications. No 
distributor, wholesale dealer or retail 
dealer shall sell any tobacco products 
until such application has been filed 
and the fee prescribed paid for a per
mit and until such permit is obtained. 
Said permits shall expire on the last 
day of February of each year, but 
may be renewed upon like application 
and upon payment of another fee in 
the amount prescribed for the kind 
of permit desired. An application 
shall be filed and a permit obtained 
for each place of business owned or 
operated by a distributor, wholesale 
dealer or retail dealer. Provided, how
ever, that the Comptroller may issue 
a joint permit as a distributor, whole
sale dealer, retail dealer, or distribut
ing agent for both cigarettes and to
bacco products, in which case only 
one permit fee shall be paid by the 
permit holder. Provided, further, that 
any distributor manufacturing, im
porting, or acquiring in any other 
manner, tobacco products for his own 
personal use or consumption and not 
to be disposed of by sale, gift, or oth
erwise shall not be required to obtain 
a distributor's permit but shall be re
quired to make the report required 
herein of a distributor and to comply 
with all other provisions of this Act 
affecting a distributor, provided fur
ther, that the Comptroller shall be 
authorized to accept any tax from 
any distributor acquiring tobacco 
products for his own personal use or 
consumption and not for sale or other 
disposal. 

(b) Upon receipt of the applica
tion and fee herein provided for, the 
Comptroller shall issue to every dis
tributor, wholesale dealer or retail 
dealer for the place of business desig
nated, a nonassignable consecutively 
numbered permit, designating the 
kind of permit and authorizing the 
sale of tobacco products in this State. 
Said permit shall provide that the 
same is revocable and shall be for
feited or suspended upon any violation 
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of any provisiOn of this A1·ticle or 
any reasonable rule or regulation 
adopted by the Comptroller. If such 
permit is revoked or suspended said 
distributor, wholesale dealer or retail 
dealer shall not sell any tobacco prod
ucts from such place of business until 
a new permit is granted or suspension 
of the old permit removed. 

Application for permit should be 
accompanied by remittance in cash, 
postal or express money order, or 
Austin exchange for the required 
amount. Any permit issued in ex
change for a "personal" check will be 
conditioned upon final payment of 
such "pe1·sonal" check, and may be re
voked and cancelled by the State 
Comptroller after five ( 5) days notice 
to the dealer that payment of his 
check has been refused by the bank 
upon which drawn. No dealer shall 
make any sale or distribution of to
bacco products after such revocation. 
Upon receipt of the necessary funds 
to 1·edeem such dishonored check the 
State Comptroller may remove the 
suspension of the permit at his dis
cretion. The permit when revoked 
shall be subject to recall and seizure 
by the State Comptroller. 

The permit shall at all times be 
publicly displayed by the distributor, 
wholesale dealer or retail dealer at 
his place of business so as to be 
easily seen by the public and the per
sons authorized to inspect the same. 
Provided, further, that any person 
who operates both as a distributor 
and wholesale dealer in the same 
place of business shall only be re
quired to obtain a distributor's permit 
for the particular place of business 
where such operation of said business 
is conducted, but if any distributor 
or wholesale dealer sells tobacco prod
ucts at both wholesale and retail, an 
additional permit as a retail dealer 
shall be required. Any unexpired 
permit may be returned to the Camp
trolled for credit on the unexpired 
portion thereof only upon the pur
chase of a permit of a higher classi
fication. 

If the application is for a permit 
to sell tobacco products from or by 
means of a tobacco products vending 
machine, train, automobile, airplane, 
boat or other vehicle, the serial num
ber of said vending machine, the 
make, motor number and State High
way license number of said automo
bile or other vehicle and the name of 
the railway company and number of 
said train, the name of the airplane, 

the name of the boat, shall be shown 
on the application. 

Permits shall be displayed on each 
tobacco products vending machine in 
a place easy to be seen by the public 
and officials authorized to inspect 
them. Such permits shall not be 
folded in a manner that will cover 
any of the information thereon. Per
mits assigned to trains shall be posted 
in the car where tobacco products are 
displayed or offered for sale. Permits 
assigned to automobiles or trucks 
shall be posted in a conspicuous place 
in the cab or driver's seat of such 
vehicle. 

Sec. 7. Solicitor's Permit and Fee. 
No individual shall offer for sale 

or solicit any order in this State for 
the sale of any tobacco products for 
shipment to points within this State, 
for his own account or for the ac
count of any person, firm, association, 
or corporation, unless and until such 
person or individual shall have first 
filed an application for and obtained 
from the State Comptroller a solici
tor's permit. Such permit shall au
thorize the permit holder to solicit 
orders for the sale of tobacco prod
ucts and shall set forth the name and 
address of the vendor and/ or em
ployers whom the solicitor represents, 
and such solicitor shall not represent 
any vendor, and/or employers whose 
name does not appear upon such per
mit. The fee for such permit shall be 
One Dollar ( $1) per year or part 
thereof, and the permit shall expire 
on the last day of February, but may 
be renewed upon like application and 
upon payment of another fee in the 
amount prescribed. Such permit hold
er shall, on the fifth (5th) day of 
each month, file with the Comptroller, 
on proper forms to be supplied him 
by said official, copies of all orders 
solicited by him in the State during 
the preceding calendar month for to
bacco products, said copies to show 
the quantity and kind of tobacco 
products ordered, by whom ordered, 
from what person, :firm or corporation 
ordered, the full name and correct ad
dress of purchaser, the date said to
bacco products were ordered and any 
other information which may be re
quired by the Comptroller; and the 
failure of such permit holder to com
ply with the provisions hereof shall 
subject him to the forfeiture of his 
permit, after five ( 5) days notice 
and opportunity to be heard by the 
Comptroller of Public Accounts. No 
new permit shall be issued for a peri-
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od of one ( 1) year to anyone whose 
permit has been forfeited, except in 
the discretion of the Comptroller. 

If any person shall offer for sale 
or solicit any order in this State for 
the sale of tobacco products for ship
ment to a point within the State, 
without then and there having a valid 
solicitor's permit, he shall be guilty 
of a misdemeanor and upon convic
tion shall be punished by a fine of not 
less than Twenty-five Dollars ( $25) 
nor more than Two Hundred Dollars 
($200). 

Sec. 8. Bonds. 
(a) Eve1·y distributor who is au

thorized by permit or required by law 
to make remittances or payments di
rectly to this State of taxes collected 
upon the first sale of cigars and to
bacco products or of taxes incurred 
upon the use of cigars and tobacco 
products shall file with his applica
tion for permit a bond in an amount 
to be set by the Comptroller at not 
less than three (3) times the amount 
of taxes that will accrue or may be 
expected to accrue during any month 
of the calendar year, but which bond 
shall never be less than One Thousand 
Dollars ($1,000). Every such bond 
shall be executed by a surety com
pany authorized to do business in this 
State, payable to the State of Texas, 
and shall remain in force from its ef
fective date for a period of one ( 1) 
year, unless released by the Comp
troller as herein provided. Such bond 
shall be conditioned upon the full, 
complete, and faithful performance 
by the person for whom it is issued 
of all of the conditions and require
ments imposed on said person by this 
Article or by rules and regulations 
promulgated by the Comptroller, and 
shall expressly guarantee the remit
tance or payment to the State of Tex
as within the time prescribed by law 
of all taxes, penalties, interest, and 
costs required herein to be remitted 
or paid to this State by said person. 
Any such bond which is continuous 
in form may be continued in effect for 
a succeeding year by a renewal cer
tificate acceptable to the Comptroller 
which said renewal certificate, when 
and if issued, shall have all the force 
and effect of an original bond. 

(b) If the amount of any existing 
bond becomes insufficient, or any sur
ety on a bond becomes unsatisfac
tory or unacceptable, the Comptroller 
may require the filing of a new or an 
additional bond. The Comptroller shall 
also have authority to require the 

filing of reports and tax remittances 
at shorter intervals than one (1) 
month if, in his opinion, an existing 
bond has become insuftlcient. If any 
distributor licensed hereunder shall 
fail or refuse to tile a new or an ad
ditional bond within ten (10) days 
after demand or shall fail or refuse 
to file reports and remit or pay taxes 
at the intervals fixed by the Comp
troller, his permit shall be revoked or 
suspended in the manner herein pro
vided. The filing of a new bond, or the 
cancellation or suspension of a per
mit, or recoveries on any bond, shall 
not invalidate an existing bond, but 
any surety on a bond shall be released 
and discharged from any and all lia
bility accruing under such bond after 
the expiration of thirty ( 30) days 
from the date such surety has tiled 
with the Comptroller at his office in 
Austin, Travis County, Texas, written 
request to be released and discharged. 
Such request shall not operate to re
lease or discharge such surety from 
liabilities incurred prior to the expira
tion of said thirty-day period. The 
Comptroller shall, upon receipt of any 
such request, promptly notify the per
son in whose behalf such bond was 
filed, and unless said person shall file 
with the Comptroller a new bond in 
the amount and form herein provided 
within fifteen (15) days from the date 
of such notice, the Comptroller shall 
proceed to cancel the permit of said 
person. 

(c) Any applicant for a permit 
may, in lieu of filing a surety bond, 
deposit cash in the amount of bond 
required in the Suspense Account of 
the State Treasury, or may deposit 
securities of a par value equal to the 
amount of bond required and of a 
class in which funds of The Univer
sity of Texas may be legally invested. 
Such cash or securities shall be re
leased within sixty ( 60) days after 
the cancellation or surrender of any 
permit held by the person in whose 
behalf they were deposited when said 
permit holder has been cleared of all 
tax liability by the Comptroller. The 
Comptroller is hereby authorized and 
empowered to withdraw and use any 
such cash and to sell any such securi
ties and use the proceeds therefrom 
to pay off and satisfy any judgment 
secured in any action by this State 
to recover any taxes, costs, penalties, 
and interest found to be due said 
State by any person in whose behalf 
such cash or such securities were de
posited. Any such person may ac
knowledge in writing the correctness 
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of the State's claim against him for 
taxes, costs, pen:?.lties and interest and 
may authorize the use of said cash 
or the proceeds from the sale of such 
securities to pay on or pay off the 
claim without having suit filed. Pro
vided, suit may be filed against any 
surety or sureties on any bond fur
nished by a distributor, without re
sorting to or exhausting the assets of 
such distributor or without making 
said distributor, as principal obligor 
to said bond, a party to said suit. 

Sec. 9. State to Have Preferred 
Lien. 

All taxes, penalties, and cost of 
auditing as hereinafter provided, due, 
or that might become due by any dis
tributor to the State shall be and be
come a preferred lien, first and prior 
to any and all other existing liens, 
contract or statutory, legal or equi
table, and regardless of the time such 
lien originated upon all the property 
of any distributor, devoted to or used 
in his business as a distributor, which 
property shall include manufacturing 
plants, storage plants, warehouses, 
office buildings and equipment, trucks, 
cars or other motor vehicles or any 
other equipment devoted to such use 
and each tract of land on which such 
manufacturing plant, storage plant, 
warehouse, office building or other 
property is located, and other tan
gible property which is used in car
rying on such business and in addi
tion thereto any and all tobacco prod
ucts of said distributor. If any dis
tributor shall fail to pay any taxes 
and penalties due the State in the 
proper manner provided for such pay
ment the Comptroller may employ 
auditors or other persons to ascertain 
the correct amount due, and if such 
taxes have not been properly paid the 
distributor shall pay the reasonable 
expenses incurred in such investiga
tion and audit as additional penalty. 
Provided, however, that all funds paid 
to the auditors of the Comptroller 
as expense incurred in making audits, 
shall be placed in a special fund in the 
State Treasury, which shall be used 
until exhausted, for making other 
audits, and said sums are hereby ap
propriated for that purpose. Provided 
that nothing herein shall prevent the 
Comptroller, when said fund is ex
hausted, from using other funds avail
able for that purpose. 

Sec. 10. Suit for Tax, Evidence. 
If any distributor or other person 

fails or refuses to pay any tax, pen
alties and cost of audit herein provid
ed, and it becomes necessary to bring 
suit or to intervene in any manner for 
the establishment or collection of said 
tax claims, in any judicial proceed
ings, any report filed with the office 
of the Comptroller by such dish'ibu
tor or his representatives, or a cer
tified copy thereof certified to by the 
Comptroller or his Chief Clerk, show
ing the quantity of tobacco products 
sold by such distributor or his rep
resentatives, upon which such tax pen
alty, and cost of audit has not been 
paid, or any audit made by the Comp
troller or his representative from 
the books or records of said distribu
tor, or other person when signed and 
sworn to by such representative as be
ing made from the records of said dis
tributor or persons from whcm such 
distributor has bought, received, or 
delivered tobacco products, whether 
from a transportation company or 
otherwise, such report or audit, shall 
be admissible in evidence in such pro
ceedings and shall be prima facie evi
dence of the contents thereof; pro
vided, however, that the incorrectness 
of said report or audit may be shown. 

Sec. 11. Venue. 
Venue of any civil suit, writ of in

junction or other civil proceedings 
filed under the provisions of this Ar
ticle shall be in a court of competent 
jurisdiction, in Travis County, Texas, 
or in the county where the defendant 
in such proceedings has his domicile. 

Sec. 12. Availability of Records. 
Provided that if the place of busi

ness of any distributor, wholesale 
dealer or retail dealer is a vending 
machine, train, automobile, boat, or 
airplane, or other vehicle, such distrib
utor, wholesale dealer or retail dealer, 
as the case may be, shall be requi1·ed 
to designate in the application a per
manent place where the records re
quired to be kept for such place of 
business will be available to the 
Comptroller after the stocks are de
livered from said vending machines, 
train, automobile or other vehicle and 
after such deliveries are made the 
records shall be kept at the permanent 
place so designated. 

All tobacco products vending rna-
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chine operators shall keep, at the 
place designated in the application 
to be the- permanent place where rec
ords will be kept, a complete record 
of all tobacco products vending ma
chines possessed, showing date each 
tobacco products vending machine was 
rereiv~d from the seller, serial num
ber of each tobacco products vend
ing machine, present location of each 
tobacco products vending machine, 
date each tobacco products vending 
machine was placed on location, cur
rent permit number of each tobacco 
products vending machine, and date of 
expiration of each permit. If the to
bacco products vending machine is 
sold or disposed of give name and 
address of the recipient of the tobacco 
products vending machine. 

Provided that if a vending rna
rhine from which tobacco products 
are to be sold, has a valid cigarette 
dealer's permit, it will not be re
quired for the vendor to apply for 
an additional permit for vending to
barco products. It will be necessary 
for this record to be shown in the re
quirements as described herein. 

Sec. 13. Vending Machines. 
It is expressly provided that no oc

cupation tax shall be collected from 
any person vending tobacco products 
b>· means of a vending machine for 
the privilege of selling tobacco prod
ucts only by means of such machines 
other than the permit fee herein im
posed for each machine. 

Sec. 14. Forfeiture or Suspension 
of Permits. 

If any distributor, wholesale dealer 
or retail dealer has violated any pro
vision of this Article, or any rule and 
regulation promulgated hereunder, 
the Comptroller shall have the power 
and authority to forfeit or suspend 
the permit or petmits of said distrib
utor, wholesale dealer or retail dealer 
by giving written notice stating the 
reason justifying such forfeiture or 
suspension and the same shall be for
feited or suspended five (5) days from 
date of said notice. Any notice re
quired to be given by the Comptroller 
may be mailed to the distributor, 
wholesale dealer or the retail dealer, 
as the case may be, at any place des
ignated as the place of business on 
the application for permit required 
herein. No new permit shall be issued 
within a period of one ( 1) year to 
anyone whose permit or permits have 

been forfeited, except at the discretion 
of the Comptroller. If any permit is 
forfeited or suspended no tobacco 
products shall be sold from the place 
of business for which said permit 
applied until a new permit is grant
ed or the suspension of the old per
mit renewed. 

Sec. 15. All<lcation of Revenues. 

The funds derived from the issu
ance and sale of the permits to dis
tributors, wholesale and retail deal
ers as herein provided shall be de
livered to the Treasurer, and allocat
ed in the same manner and in the 
same proportion as the funds derived 
from payment of tax. 

Sec. 16. Application for Permit, 
Issuance, Records, Reports. 

(a) Every distributing agent in thi,s 
State now engaged or who desires to 
become engaged in the business of 
storing non-tax paid tobacco prod
ucts previously sold in interstate com
merce and received in interstate com
merce for distribution or delivery only 
upon order received from without the 
State, shall within thirty (30) days 
from the effective date of this Article, 
file with the Comptroller an applica
tion for a distributing agent's per
mit, on a form prescribed by the 
Comptroller to be furnished upon 
written request, the failure to fur
nish shall be no excuse for the failure 
to file the same unless an absolute 
refusal is shown. Said form shall set 
forth the name under which such dis
tributing agent transacts or intends 
to transact such business as a dis
tributing agent, the principal office 
and place of business in Texas for 
which the permit is to apply, and if 
other than an individual, the prin
cipal officers or members thereof and 
their addresses. The Comptroller may 
require any other information he may 
desire in said application. No distrib
uting agent shall engage in such busi
ness until such application has been 
filed and the fee of One Hundred Dol
lars ($100) paid for the permit and 
until the permit has been obtained. 
Said permit shall expire on the last 
day of February of each year. An 
application shall be filed and a per
mit obtained for each place of busi
ness owned or operated by a distrib
uting agent. 

(b) Upon receipt of the application 
and permit fee herein provided for, 
the Comptroller shall issue to every 
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distributing- agent, for the place of 
business. designa:ed, a nonassignable, 
consecutively numbered permit au
thorizing the storing- and distribution 
of non-tax paid tobacco products 
within this State when such distribu
tion is made upon interstate orders 
only. Permits shall be renewable at 
the expiration thereof upon the pay
ment of another fee in the amount 
p1·escribed. 

(c) Every distributing agent shall 
keep at each place of business in Tex
as, except as otherwise provided, for 
a period of two (2) years for the in
spection at all times of the Comp
troller and the Attorney General, a 
complete record of all tobacco prod
ucts received by him, including all 
orders, invoices, bills of lading, way 
bills, freight bills, express receipts, 
and all other shipping records which 
are furnished to said distributing 
agent by the carrier and the shipper 
of said tobacco products, or copies 
thereof, and in addition thereto, a com
plete record of each and every distri
bution or delivery made by said dis
tributing agent; such records of a dis
tribution or delivery shall include all 
orders, invoices or copies thereof, and 
all other shipping records furnished 
by the carrier and the person order
ing distribution or delivery of said to
bacco products. 

(d) Every distributing agent in 
Texas shall report to the Comptroller, 
on a form to be prescribed by the 
Comptroller and furnished by the dis
tributing agent, each day excepting 
Sundays and holidays, all deliveries 
of tobacco products made by him on 
the preceding day or days. The re
port shall show the name of the per
son ordering the delivery, the date 
of delivery, and name and address of 
the person to whom delivered, the in
voice number, the bill of lading or 
way bill number, the quantity and 
kind of tobacco products delivered, 
the means of delivery and/ or the 
transportation agent and the designa
tion of drop-shipment if a drop-ship
ment; provided, however, if the invoice 
furnished said distributing agent by 
the manufacturer or other person or
dering such delivery, or the bill of 
lading prepared by said distributing 
agent to cover the shipment under 
said invoice, contains all the infor· 
mation required to be reported, it will 
be sufficient to send a copy of said 
invoice or invoices, or a copy of said 

bill of lading, or bills of lading, to 
the Comptroller daily. 

Sec. 17. Penalties. 

If any distributor, wholesale deal
er, retail dealer or distributing agent 
shall (a) fail to keep any of the rec
ords required to be kept by the pro
visions of this Article, or (b) if any 
distributor, wholesale dealer or retail 
dealer shall sell any tobacco products 
upon which a tax is required to be 
paid by this Article without at the 
time having a valid permit, or (c) 
if any distributor, wholesale dealer 
or distributing agent shall fail to 
make any reports to the Comptroller 
required herein to be made, or (d) 
make a false or incomplete report to 
said Comptroller, or (e) if any dis
tributing agent shall store any to
bacco products, on which the tax has 
not been paid, in the State or distrib
ute or deliver any tobacco products 
on which the tax has not been paid, 
within this State without at the time 
of said storage or delivery having a 
valid permit, or (f) if any person af
fected by this Article shall fail or re
fuse to abide by the proYisions here
of or the rules and regulations pro
mulgated hereunder, or violate the 
same, he shall forfeit to the State 
as a penalty, the sum of not less than 
Twenty-five Dollars ( $25) nor more 
than J<'ive Hundred Dollars ($500). 
Each day's violation shall constitute 
a separate offense and incur another 
penalty, which if not paid shall be re
co\'ered in a suit by the Attorney 
General in a Court of competent juris
diction in Travis County, Texas, or 
in any other Court having jurisdic
tion. 

Sec. 18. Inspection. 
For the purpose of enabling the 

Comptroller to determine the tax lia
bility of a distributor, wholesale deal
er, retail dealer, distributing agent 
or any other person dealing in to
bacco products or to determine wheth
er a tax liability has been incurred, 
he shall have the right to inspect any 
premises where tobacco products are 
manufactured, produced, made, stored, 
transported, sold, or offered for sale 
or exchange and to examine all of the 
records required herein to be kept or 
any other records that may be kept 
incident to the conduct of the tobacco 
products business of said distributor, 
wholesale dealer, retail dealer, dis
tributing agent, or other person deal-
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ing in tobacco products. The said au
thorized officers shall also have the 
right as -an incident to determining 
the said tax liability, or whether a 
tax liability has been incurred, to ex
amine all stocks of tobacco products, 
and for the foregoing purpose said 
authorized officers shall also have the 
right to remain upon said premises 
for such length of time as may be 
necessary to fully determine said tax 
liability, or whether a tax liability 
has been incurred, and it shall be un
lawful for any of the foregoing per
sons to fail to produce upon demand 
by the Comptroller any record~ re
quired herein to be kept or to hmder 
or prevent in any manner the inspec
tion of said records or the examina
tion of said premises. 

Sec. 19. Record of Carriers. 
Every common and contract carrier 

transporting tobacco products in this 
State, whether in intrastate or inter
state commerce, shall keep a complete 
record in Texas of all tobacco prod
ucts so transported or handled which 
record shall show separately for each 
transaction the name of the consign
or and consignee, the date of delivery, 
and the kind and quantity of tobacco 
products transported or handled. Such 
records together with all other books 
or records which may be in the cus
tody of said carriers showing the ship
ment of tobacco products shall be 
open to the inspection at all times 
of the Comptroller, Attorney General, 
and their authorized representatives 
and said common and contract car
riers shall give and permit such au
thorities free access to all such books 
and records and all tobacco products 
in the custody of such carrier. 

Sec. 20. Unlawful Possession, Evi
dence. 

Except as herein provided, it shall 
be unlawful for any person other than 
a distributor to have in his possession 
for sale, distribution or use, or for 
any other purpose, tobacco products 
upon which a tax is required to be 
paid by this Article, without having 
the proper evidence showing tax to 
have been paid, and the absence of 
such evidence shall be notice to all 
persons that the tax has not been 
paid and shall be prima facie evidence 
of the nonpayment of said tax. 

No person, other than a common 
carrier, shall transport within this 
State tobacco products upon which a 
tax is required to be paid, without 
having evidence of tax payment on 

said tobacco products or shall fail 
or refuse, upon demand of the Comp
troller, to stop any vehicle transport
ing tobacco products for a full and 
complete inspection of the cargo 
carried. 

No person shall knowingly use, con
sume or smoke, within this State, to
bacco products upon which a tax is 
required to be paid without said tax 
having been paid. 

No person shall use any artful de
vice or deceptive practice to conceal 
any violation of this Article or mis
lead the Comptroller in the enforce
ment of this Article. 

Sec. 21. Seizure, Sale by Comp
troller. 

All tobacco products on which taxes 
are imposed by this Article, which 
shall be found in the possession, or 
custody or within the control of any 
person, for the purpose of being sold 
or removed by him in fraud of the 
Tobacco Products Tax Law, and all 
tobacco products which are removed 
or are deposited or concealed in any 
place with intent to avoid payment 
of taxes levied thereon, and any auto
mobile, truck, boat, conveyance or 
other vehicle whatsoever, used in the 
removal or transportation of such to
bacco products for such purposes, and 
all equipment, paraphernalia, or other 
tangible personal property incident to 
and used for such purposes, found in 
the place, building or vehicle where 
such tobacco products are found, may 
be seized by the Comptroller, with or 
without process, and the same shall 
be from the time of such seizure for
feited to the State of Texas, and a 
proceeding in the nature of a proceed
ing in rem shall be filed in a court 
of competent jurisdiction in the coun
ty of seizure to maintain such seiz
ure and declare and perfect said for
feiture as hereinafter provided. All 
such tobacco products, vehicles and 
property so seized as aforesaid, re
maining in the possession or custody 
of the Comptroller, sheriff or other 
officer for forfeiture or other dispo
sition as provided by law, shall be 
deemed to be in the custody of law 
and irrepleviable. 

The Comptroller, when making the 
seizure aforesaid, shall immediately 
make a written report thereof show
ing the name of the agent or repre 
sentative making the seizure, the 
place and person where and from 
whom such property was seized and 
an inventory of same and appraise
ment thereof at the usual and ordi-
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nary retail price of the article seized, 
which report sh&.ll be prepared in du
plicate, signed by the agent or rep
resentative so seizing, the original of 
which shall be given to the person 
from whom said property is taken, 
and a duplicate copy of which shall 
be filed in the office of the Comptroller 
and shall be open to public inspection. 

The Attorney General, or the dis
trict or county attorney of the county 
of seizure, shall, at the request of the 
Comptroller, file in the county and 
court aforesaid forfeiture proceeding 
in the name of the State of Texas as 
plaintiff, and in the name of the own
er or person in possession as defend
at, if known, and if unknown, then in 
the name of said property seized and 
sought to be forfeited. Upon the filing 
of said proceeding, the clerk of said 
court shall issue notice to the owner 
or person in possession of such prop
erty to appear before such court upon 
the date named therein, which shall 
not be less than two ( 2) days from 
service of such notice, to show cause 
why the forfeiture aforesaid should 
not be declared, which notice shall be 
served by the sheriff of said county. 
In the event the defendant in said 
proceeding is a nonresident of the 
State or his residence is unkno·wn, or 
in the event the name of such de
fendant is unknown, upon affidavit 
by the Comptroller to this effect, no
tice or process shall be served or pub
lished in the mode and manner pro
vided by existing Statutes for service 
of citation upon nonresidents or un
lmown defendants, provided, however, 
such proceeding may be heard at any 
time after ten ( 10) days from service 
of such process or the first publica
tion of such notice. And in such cases, 
the court shall appoint an attorney to 
represent such defendant, who shall 
have the rights, duties and compensa
tion as provided by existing Statutes 
in cases of attorneys appointed to 
represent nonresidents and unknown 
defendants. 

In the event final judgment is ren
dered in the forfeiture proceeding 
aforesaid, maintaining the seizure, and 
declaring and perfecting the forfei
ture of said seized property, the court 
shall order and decree the sale there
of to the highest bidder by the sheriff 
at public auction in the county of seiz
ure, after ten (10) days notice by ad
vertisement at least twice in any legal 
publication of such county, and the 
proceeds of such sale, less expense 
of seizure and coud costs, shall be 
paid into the State Treasury and 

shall be allocated as the tobacco prod
ucts tax is herein allocated. In the 
event the district or county attorneys 
file and prosecute such cases, a fee of 
Fifteen Dollars ( $15) shall be paid 
to such officers in addition to all other 
fees allowed by law under the maxi
mum fee bill, which fee shall be col
lected as court costs out of the pro
ceeds of such sale. 

In lieu of the forfeiture proceeding 
aforesaid, the Comptroller may elect 
to sell the tobacco products and prop
erty seized by him in cases where such 
property appears by the report or re
ceipt of the officer seizing same to be 
of the appraised value of Five Hun
dred Dollars ($500) or less by the 
following summary proceedings: 

(1) The Comptroller shall publish 
a notice in some newspaper of the 
county where the seizure was made, 
describing the property seized and 
stating the time, place and cause of 
their seizure, and requiring any per
son claiming such property, or any in
terest therein or thereto, to appear 
and make such claim within fifteen 
( 15) days from the date of such pub
lication of such notice. 

(2) Any person claiming such 
property so seized or any interest 
therein or thereto, within the time 
specified in such notice, may file with 
the said Comptroller his claim, stating 
his interest in the property seized, 
and may execute a bond to the State 
of Texas in the penal sum of Two 
Hundred and Fifty Dollars ($250), 
with sureties to be approved by said 
Comptroller, conditioned that, in case 
of the establishment of forfeiture of 
the articles so seized, the obligors 
shall pay all the costs and expenses 
of the proceeding to obtain such for
feiture; and upon the delivery of such 
bond to Comptroller, he shall trans
mit the same with a certified copy of 
the report or receipt of the property 
seized, filed in his office, to the At
torney General or the county or dis
trict attorney of the county of seizure, 
and forfeiture proceedings shall be 
instituted and prosecuted thereon in 
the court of competent jurisdiction as 
provided by law. 

( 3) If no claim is interposed and 
no bond is given within the time above 
specified, the Comptroller shall give 
ten (10) days notice of a sale of the 
property under seizure by publication 
two ( 2) times in a newspaper of the 
county of seizure, and, at the time 
and place specified in such notice, 
shall sell the property so seized at 
public auction, and after deducting 
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expense of seizure, appraisement, cus
tody and sale, he shall deposit the 
proceeds -thereof in the State Treas
ury, which shall be allocated to the 
funds to which the Tobacco Products 
Tax levied hereunder is apportioned. 

In the event the tobacco products 
seized hereunder are sought to be 
sold upon forfeiture, summary sale, 
or other process provided by law shall 
be non-tax paid, the officers selling 
the same shall, upon sale thereof, 
cause to be paid the required tax and 
deduct the expense thereof from the 
proceeds of such sale. 

Sec. 22. Seizure or Sale no Defense. 
The seizure, forfeiture and sale of 

tobacco products and other property 
under the terms and conditions here
inabove set out, and whether with or 
\\'ithout court action, shall not be or 
constitute any defense or exemption 
to the person owning or having con
trol or possession of such property 
from criminal prosecution for any act 
or omission made or offense commit
ted under this Article or from liabil
ity to pay pen a !ties provided by this 
Article, with or without suit there
for. 

Sec. 23. Waiver permitted; Penalty. 
Jurisdiction is hereby conferred 

upon the Comptroller to waive any 
proceedings for the forfeiture of any 
of the property seized under the pro
visions of this Article, or any part 
thereof, provided that the offender 
shall first pay the tax due on to
bacco products seized, the ar,ount and 
value of the tax necessary to repre
sent the tax, and in addition to the 
tax required, pay into the State Treas
ury through the Comptroller a sum 
equal to the value of the tax re
quired to be paid on such tobacco 
products. The said Comptroller may 
make a compromise with any claim
ant, before or after the claim is filed 
in court. A record of all such com
promises and waivers of forfeiture 
shall be kept by the Comptroller and 
shall be open to public inspection. If 
upon examination of invoices or other 
investigation the Comptroller finds 
the tobacco products to be sold with
out having been tax paid as I'equired 
in this Article, he shall have the pow
er to require of such person, to pay 
into the State Treasury through him 
a sum equal to twice the amount of 
the tax due. If upon examination of 
invoices or other investigation, such 
person is unable to furnish evidence 

to the Comptroller of a report show
ing tax payment to cover non-t11x 
paid tobacco products purchased by 
him, the prima facie presumption 
shall arise that such tobacco products 
were sold without reporting and re
mitting tax due. 

Sec. 24. Disposition of Money. 
All moneys collected by the Comp

troller under the provisions of Section 
23 of this Article, after payment of 
all cost and commissions, shall be paid 
to the Treasury and credited as the 
taxes imposed hereunder are credited. 

Sec. 25. Duties of Comptroller; 
Rules and Regulations. 

(a) It is hereby made the duty of 
the Comptroller to collect, supervise 
and enforce the collection of all taxes 
and penalties that may be due under 
the provisions of this Article and to 
that end the Comptroller is hereby 
vested with all of the power and au
thority conferred by this Article. Said 
Comptroller also shall have the power 
and authority to make and publish 
rules and regulations, not inconsist
ent with this Article or the other laws 
or the Constitution of this State, or 
of the United States, for the enforce
ment of the provisions of this Article 
and the collection of revenues here
under. 

(b) The Comptroller shall promul
gate rules and regulations providing 
for the allowance for credit of taxes 
paid on tobacco products where such 
tobacco products have become unfit 
for use or consumption, or unsaleable, 
and which tobacco products have been 
destroyed or returned to the manufac
turer, upon proof satisfactory to the 
Comptroller that such tobacco prod
ucts have become unfit for use or 
consumption or unsaleable and have 
been destroyed or returned to the 
manufacturer. 

Sec. 26. Misdemeanors, Penalties. 
(a) Whoever shall make a first sale 

of any cigars or any tobacco prod
ucts without the tax having been paid 
or accounted for by a distributor hold
ing a valid distributor's permit or 
(b) whoever shall sell, offer for sale, 
or present as a prize or gift any to
bacco products on which the tax has 
not been paid, or accounted for by 
a distributor holding a valid distrib
utor's permit, or (c) whoever shall 
knowingly consume, use or smoke any 
tobacco products upon which a tax 
is required to be paid without said tax 
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having been paid, or accounted for by 
a distributor holJing a valid distribu
tor's permit, or (d) whoever pos
sesses in violation of any provision of 
this Article tobacco products upon 
which a tax in an amount of not more 
than Fifty Dollars ($50) is required 
to be paid, or (e) whoever shall use 
any artful device or deceptive prac
tice to conceal any violation of this 
Article, or (f) whoever shall mislead 
the Comptroller in the enforcement of 
this Article, or (g) whoever shall re
fuse to sunender to the Comptroller 
upon demand any tobacco products 
possessed in violation of any provision 
of this Article, or (h) whoever as 
distributor, or as agent, employee 9r 
representative of a distributor, shall 
make a first sale of any tobacco prod
ucts without at the time of said first 
sale having a valid permit, or (i) shall 
make a first sale without at the time 
of said first sale having a permit 
posted so as to be easily seen by the 
public, or (j) whoever as a distribu
tor, wholesale dealer, or the agent, 
employee or representative of a dis
tributor or wholesale dealer, shall fail 
to deliver an invoice required by law 
to be delivered to a purchaser of to
bacco products, or (k) whoever as 
wholesale dealer or retail dealer or 
the agent, employee or representa
tive of a wholesale dealer or retail 
dealer, shall sell tobacco products 
without at the time of said sale hav
ing a valid permit, or (I) shall sell 
tobacco products without at the time 
of said sale having a permit posted 
so as to be easily seen by the public, 
or (m) whoever as distributing agent 
shall store or distribute tobacco prod
ucts on which the tax has not been 
paid without at the time of said stor
age or distribution having a valid dis
tributing agent's permit, shall be 
guilty of a misdemeanor and upon con
viction shall be punished by a fine of 
not less than Twenty-five Dollars 
($25) nor more· than Two Hundred 
Dollars ($200). 

Sec. 27. Felonies, Penalties. 
(a) Whoever shall knowingly trans

port any tobacco products upon which 
a tax is required to be paid without 
said tax having been paid, or account
ed for by a distdbutor holding a valid 
distributor's permit, or (b) while 
transporting tobacc<> products shall 
willfully refuse tD stop the m<>tor ve
hicle he is Dperating when called upon 
to do so by a person authorized to 

stop said motor vehicle, or (c) refuse 
to permit a full and complete inspec
tion of his cargo by said authorized 
person, or (d) whoever shall refuse 
to permit a full and complete inspec
tion by said authorized person of any 
premises, where cigarettes are manu
factured, produced, made, stored, 
transported, sold or offered for sale 
or exchange, or (e) whoever shall pos
sess in violation of any provision of 
this Article tobacco products upon 
which a tax in an amount of more than 
Fifty Dollars ($50) is required to be 
paid, or (f) whoever as distributor or 
a distributing agent, or as the agent, 
employee, or representative of a dis
tributor or distributing agent, shall 
knowingly make, deliver tD and file 
with the Comptroller a false return or 
report, or an incomplete return or re
port, or (g) whoever shall knowingly 
fail to make and deliver to the 
Comptroller a return or report as re
quired by the provisions of this Ar
ticle to be made, or (h) whoever as 
distributor, wholesale dealer, retail 
dealer or distributing agent, or as the 
agent, employee, or representative of 
a distributor, wholesale dealer, 1·etail 
dealer or distributing agent, shall de
stroy, mutilate or secrete any of the 
books or records required herein to be 
kept, or (i) shall refuse to permit the 
Comptroller or the Attorney General 
to inspect, examine and audit any 
books and records required herein to 
be kept, or any other rec01·ds inci
dent to the conduct of the tobacco 
products business that may be kept, 
or ( j) shall knowingly make any false 
entry or fail to make entries in the 
books and records required by the pro
visions of this Article to be kept by 
a distributor, wholesale dealer, re
tail dealer or distributing agent, or 
(k) shall fail tD keep for a period of 
two (2) years in Texas any books an<! 
records required herein to be kept by 
a distributor, wholesale dealer, re
tail dealer or distributing agent, shall 
be guilty of a felony and shall be 
punished by confinement in the state 
penitentiary for not more than two 
(2) years or by confinement in the 
county jail for not less than one (1) 
month nor more than six ( 6) months, 
or by a fine of not less than One Hun
dred Dollars ( $100) nor more than 
Five Thousand Dollars ( $5,000) or by 
both such fine and imprisonment. 

Provided that if any penalties pre
scribed elsewhere in this Article over
lap as to offenses which are also pun-
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ishable under Section 27 of this Ar
ticle, then the penalties prescribed by 
this Section 27 shall apply and control 
all other penalties. 

Sec. 28. Venue for Felonies. 
Venue of a prosecution under the 

preceding Section shall be in Travis 
County, Texas, or in the county of 
Texas where the offense occurred. 

Sec. 29. Fees for New Permits Pro
rated. 

Permits required by Sections 6, 8 
and 16 of this Article issued after the 
effective date of this Article shall ex
pire the last day of February follow
ing issuance. From the effective date 
of this Article the Comptroller shall 
prorate the fees for new permits re
quired by Sections 6 and 16 of this 
Article by allowing a discount com
puted by quarters of the licensing 
year. The permit year shall be from 
the first day of March through the 
last day of February. 

Each permit holder required to ob
tain a permit under Sections 6, 8 and 
16 of this Article who fails to obtain 
a renewal permit prior to the begin
ning of the licensing year shall pay 
in addition to the permit fee a late ap
plication fee of One Dollar ($1), which 
shall be paid to the Comptroller at 
the time the permit fee is paid. 

When it is necessary for any au
thorized representative of the Comp
troller to visit any permit holder to 
collect a permit fee due under thi$ 
Article the permit holder shall pay a 
service fee of Five Dollars ($5) in 
addition to the permit fee. 

Sec. 30. Floor Stocks Taxed, Rate 
of Tax, Penalty. 

Every person having possession of 
any tobacco products taxable under 
this Article for the purpose of sale 
on the effective date of this Article 
shall immediately inventory the same 
and file a report of such inventory 
with the Comptroller of Public Ac
counts and attach to such inventory 
a cashier's check payable to the State 
Treasurer in a sum equal to the tax 
due on such tobacco products com
puted at the rates provided in this 
Article. Such persons shall retain as 
a receipt to evidence payment of the 
tax a purchaser's copy of the cashier's 
check and shall retain a copy of the 
inventory reported to the Comptroller. 

Failure or refusal to render such 
inventory shall be deemed sufficient 
grounds for refusal by the Comptrol-

ler to issue a permit required by 
this Article, and in addition thereto, 
any person failing or refusing to ren
der such inventory shall be deemed 
guilty of a misdemeanor and upon con
viction shall be punished by a fine of 
not less than One Hundred Dollars 
($100) nor more than One Thousand 
Dollars ($1,000). 

ARTICLE IV 
DISTILLED SPIRITS AND 

WINE TAX 
Section 1. Section 21 of Article 1, 

Chapter 467, Acts of the Second Called 
Session of the Forty-fourth Legisla
ture as last amended by Section VIII 
of Chapter 402, Acts of the Fifty
second Legislature, Regular Session, 
1951, compiled as Article 666-21, Ver
non's Annotated Penal Code of Texas, 
shall be and is hereby amended so as 
to read hereafter as follows: 

"Section 21. There is hereby levied 
and imposed on the first sale in addi
tion to the other fees and taxes levied 
by this Act the following: 

" (a) A tax of One Dollar and Sixty
eight Cents ($1.68) per gallon on each 
gallon of distilled spirits, providing 
the minimum tax on any package of 
distilled spirits shall be $0.105. 

"(b) A tax of $0.132 on each gallon 
of vinous liquor that does not contain 
over fourteen per cent (14%) of al
cohol by volume. 

" (c) a Tax of $0.264 on each gallon 
of vinous liquor containing more than 
fourteen per cent (14%) and not more 
than twenty-four per cent (24o/c) of 
alcohol by volume. 

"(d) A tax of $0.330 on each gal
lon of artificially carbonated and nat
ural sparkling vinous liquor. 

"(e) A tax of $0.660 on each gal
lon of vinous liquor containing al
cohol in excess of twenty-four per 
cent (24%) by volume. 

"(f) A tax of $0.165 on each gal
lon of malt liquor containing alcohol 
in excess of four per cent ( 4%) by 
weight. 

"The term 'first sale' as used in Ar
ticle I of this Act shall mean and in
clude the first sale, possession, dis
tribution, or use in this State of any 
and all liquor refined, blended, manu
factured, imported into, or in any oth
er manner produced or acquired, pos
sessed, or brought into this State. 

"The tax herein levied shall be paid 
by affixing a stamp or stamps on each 
bottle or container of liquor. Said 



WEDNESDAY, JULY 29, 1959 89 

stamps shall be affixed in strict ac
cordance with any rule or regulation 
promulgated in pursuance of this Act; 
provided, however, any holder of a 
permit as a retail dealer as that term 
is defined herein shall be held liable 
for any tax due on any liquor sold 
on which the tax has not been paid. 

"It shall be the duty of each per
son who makes a first sale of any 
liquor in this State to affix said 
stamps on each bottle or container of 
liquor and to cancel the same in ac
cordance with any rule or regula
tion of the Board. The Board shall 
have power to relax the foregoing 
provision when in its judgment it 
would be impracticable to require the 
affixing of such stamp on the bottle 
or container, irrespective of any other 
provision of this Act. And any per
son, persons, or association who vio
lates any portion of this Section shall 
be deemed guilty of a misdemeanor, 
and upon conviction shall be pun
ished by a fine of not less than One 
Hundred Dollars ($100) nor more 
than One Thousand Dollars ($1,000), 
or by imprisonment in the county jail 
for not less than thirty ( 30) days nor 
more than one (1) year. Every hold
er of a permit authorizing the whole
saling of liquor, upon receipt of a 
shipment of liquor for sale within this 
State, under the provisions of this 
Act, shall prepare and furnish such 
information and such repot·ts as may 
be required by rules and regulations 
of the Board. Any person authorized 
to export liquor from this State hav
ing in his possession any liquor in
tended for shipment to any place 
without the State, shall keep such 
liquors in a separate compartment 
from that of liquors intended for sale 
within the State so that the same may 
be easily inspected and shall attach 
to each such package of liquor so 
intended for shipment without the 
State a stamp of the kind and char
acter that shall be required by proper 
rule and regulation denoting that the 
same is not intended for sale within 
the State. When such liquors are so 
kept and so stamped no tax on ac
count thereof shall be charged. For de
fraying the expenses thereof, a charge 
of twenty-five cents (25c) shall be 
made for every such stamp, except 
that a charge of ten cents (10c) shall 
be made for each such stamp placed 
on vinous or malt liquors of twenty
four per cent (24%) alcoholic con
tent or less. All such permittees au
thorized to transp01·t liquor beyond 
the boundaries of this State shall fur-

nish to the Board duplicate copies of 
all invoices for the sale of such 
liquors, within twenty-four (24) hours 
after such liquors have been removed 
from their place of business." 

ARTICLE V 

MOTOR VEHICLE SALES TAX 

Section 1. Section 1 of Article VI 
of House Bill No. 8, Acts of the Forty
seventh Legislature, Regular Session, 
1941, Chapter 184, as last amended 
by Section 1 of Section VII of House 
Bill No. 285, Acts of the Fifty-second 
Legislature, Regular Session, 1951, 
Chapter 402, compiled as Section 1 of 
Article 7047k of Vernon's Annotated 
Civil Statutes of Texas, is amended 
so as to hereafter read as follows: 

"Section 1. (a) There is hereby 
levied a tax upon every t•etail sale of 
every motor vehicle sold in this State, 
such tax to be equal to 1.5% of the 
total consideration paid or to be paid 
to the seller by the buyer, which con
sideration shall include the amount 
paid or to be paid for said motor ve
hicle and all accessories attached 
thereto at the time of the sale, wheth
er such consideration be in the nature 
of cash, credit, or exchange of other 
property, or a combination of these. 
In the event the consideration received 
by the seller includes any tax im
posed by the Federal Government, 
then such Federal tax shall be deduct
ed from such consideration for the 
purpose of computing the amount of 
tax levied by this Article upon such 
retail sale. 

"(b) In all cases of retail sales in
volving the exchange of motor ve
hicles, the party transferring the title 
to the motor vehicle having the great
er value shall be considered the seller, 
and no tax is imposed upon the trans
fer of a motor vehicle traded in upon 
the purchase of some other motor 
vehicle. Where such a retail sale in
volves an even exchange, each of the 
two (2) parties to the transaction 
shall pay a tax of Five Dollars ( $5). 
Where a person makes a gift of a 
motor vehicle, the donee shall pay a 
tax of Ten Dollars ($10) ." 

Sec. 2. Section 2 of Article VI of 
House Bill No. 8, Acts of the Forty
seventh Legislature, Regular Session, 
1941, Chapter 184, as last amended 
by Section 2 of Section VII of House 
Bill No. 285, Acts of the Fifty-second 
Legislature, Regular Session, 1951, 
Chapter 402, which is compiled as Sec
tion 2 of Article 704 7k of Vernon's 
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Annotated Civil Statutes of Texas, 
is amended so as to hereafter read as 
follows: 

"Section 2. (a) There is hereby lev
ied a use tax upon every motor vehicle 
purchased at retail sale outside of this 
State and brought into this State 
for use upon the public highways 
thereof by a resident of this State or 
by a person, firm or corporation domi
ciled or doing business in this State. 
Such tax shaH be equal to 1.5% of 
the total consideration paid or to be 
paid for said vehicle at said retail 
sale. The tax shall be the obligation 
of and be paid by the person, firm, or 
corporation operating said motor ve
hicle upon the public highways of this 
State. 

"(b) When a person makes applica
tion for the initial certificate of title 
in this State on a particular motor 
vehicle, he shall pay a use tax on 
that motor vehicle in the sum of Fif
teen Do11ars ($15). No certificate of 
title or motor vehicle registration for 
such motor vehicle shall be issued un
til the use tax imposed by this Subsec
tion has been paid. However, a person 
is not liable for the tax imposed by 
this Subsection if the sales or use 
tax imposed by any other provision 
of this Act has been previously paid 
upon such motor vehicle. It is the pur
pose of this Subsection to impose a 
use tax upon motor vehicles brought 
into this State by new residents of 
this State." 

Sec. 3. Section 6 of Article VI of 
House Bill No. 8, Acts of the Forty
seventh Legislature, Regula, Session, 
1941, Chapter 184, as last amended 
by Section 5 of Section VII of House 
Bill No. 285, Acts of the Fifty-second 
Legislature, Regular Session, 1951, 
Chapter 402, compiled as Section 6 
of Article 7047k of Vernon's An
notated Civil Statutes of Texas, is 
hereby amended to read hereafter as 
follows: 

"Section 6. The Tax Assessor and 
Collector shall issue a receipt to the 
person paying taxes prescribed here
under, making two (2) duplicate 
copies of said receipt, the form of said 
receipt to be prescribed by the Comp
troller of Public Accounts. On the last 
day of each month, the Tax Collector 
shall forward ninety-six and one-half 
per cent (96.5%) of the money col
lected hereunder during said month 
to the Comptroller of Public Accounts, 
together with one ( 1) duplicate copy 
of each of the receipts issued by 
him to persons paying the tax to the 

Collector. He shall retain the other 
duplicate receipt as a permanent rec
ord in his office together with three 
and one-half per cent (3.5%) of the 
money co11ected as fees of office, or 
paid into the officers salary fund of 
the county as provided by General 
Law." 

Sec. 4, Subsection (b) of Section 
3 of Article VI, House Bill No. 8, 
Acts of the Forty-seventh Legislature, 
Regular Session, 1941, Chapter 184, 
which is compiled as Subsection (b) 
of Section 3 of Article 7047k of Ver
non's Annotated Civil Statutes of 
Texas, is amended so as to hereafter 
read as follows: 

" (b) The term 'retail sale' or 're
tail sales' as herein used shaH include 
a)) sales of motor vehicles except those 
whereby the purchaser acquires a mo
tor vehicle for the exclusive purpose 
of resale and not for use other than 
to demonstrate it to a prospective 
purchaser." 

Sec. 5. Section 5a, Acts of the 
Forty-seventh Legislature, Regular 
Session, 1941, Chapter 184, Article VI, 
as last amended by Section 4 of Sec
tion VII of House Bill No. 285, Acts 
of the Fifty-second Legislature, Reg
ular Session, 1951, Chapter 402, 
which is compiled as Section 5a of 
Article 7047k of Vemon's Annotated 
Civil Statutes of Texas, is amended 
so as to hereafter read as follows: 

"Section 5a. The purchaser and sell
er shaH make a joint affidavit setting 
forth the then value in dollars of the 
total consideration, whether in money 
or other things of value, received or to 
be received by the seller or his nomi
nee in a retail sale. Where a transfer 
of title to a motor vehicle is made 
either as the result of an even ex
change or of a gift, the two ( 2) prin
cipal parties to such a transaction 
shall make a joint affidavit setting 
forth the facts describing the nature 
of the transaction. Where any party 
to a sale, exchange, even exchange or 
gift is a corporation, the president, 
vice president, secretary, manager or 
other authorized officer of the corpora
tion shall make the affidavit for the 
corporation. When the tax imposed 
by this Act is paid to the Tax As
sessor and Collector, the person upon 
whom the tax is imposed by this Act 
shall file with the Tax Assessor and 
Collector the joint affidavit required 
by this Section. The Tax Assessor 
and Collector shall keep copies of the 
affidavits until they have been called 
for by the Comptroller of Public 
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Accounts or his representative for 
auditing. 

"(a) The seller shall keep complete 
records of each motor vehicle trans
ferred by him at a retail sale includ
ing a true and complete copy of 
the invoice pertaining to the trans
action described by such affidavit. Said 
invoice shall show the full price of 
the motor vehicle plus the itemized 
price of all accessories attached 
thereto. The record shall be retained 
by the seller at his principal office for 
at least two (2) years from the date 
of the transfer of the motor vehicle. 
All sales and supporting record of 
each seller shall be open to inspec
tion by the Tax Assessor and Collec
tor and the Comptroller of Public Ac
counts or his authorized representa
tive. 

"(b) Where the joint affidavit or 
the seller's invoice incorrectly states 
the amount of the consideration ac
tually received by the seller so that 
the tax actually paid is less than that 
which was actually due, the seller 
shall pay an affidavit error fee as 
follows: 

"(i) Twenty-five Dollars ($25) if 
the actual consideration received bv 
the seller was from five per cen"t 
(5%) through ten per cent (10%) 
greater than the consideration upon 
which the tax was paid, and 

"(ii) One Hundred Dollars ($100) 
of the actual consideration received 
by the seller was in excess of ten per 
cent ( 10%) greater than the consid
eration upon which the tax was paid. 

"(c) The seller shall pay the affi
davit error fee to the Tax Assessor 
and Collector. One-half ( >) of the 
affidavit error fee shall be retained by 
the county as a fee of office or paid 
into the officers salary fund of the 
county, as is provided by General 
Law. The remainder of the affidavit 
error fee shall be paid over to the 
State." 

ARTICLE VI 
UTILITIES TAX 

Section 1. Article 7060 of the Re
vised Civil Statutes of Texas, 1925, 
as last amended by Section VI of 
Chapter 402, Acts of the Fifty-second 
Legislature, Regular Session, 1951, be 
and the same is hereby amended so as 
to read hereafter as follows: 

"Article 7060. Gas, Electric Light, 
Power or Water Works. Each indi
vidual, company, corporation, or as
sociation O'h"lling, operating, manag
ing, or controlling any gas, electric 
light, electric power, or water works, 

or water and light plant, located with
in any incorporated town or city in 
this State, and used for local sale 
and distribution in said town or city, 
and charging for such gas, electric 
lights, electric power, or water, shall 
make quarterly, on the first day of 
January, April, July, and October of 
each year, a report to the Comptroller 
under oath of the individual, or of the 
president, treasurer or superintendent 
of such company, or corporation, or 
association, showing the gross amount 
received from such business done in 
each such incorporated city or town 
within this State in the payment of 
charges for such gas, electric lights, 
electric power or water for the quar
ter next preceding. Said individual, 
company, corporation, or association, 
at the time of making said report for 
any such incorporated town or city of 
more than one thousand (1,000) in
habitants and less than two thousand 
five hundred (2,500) inhabitants, ac
cording to the last Federal Census 
next preceding the filing of said re
port, shall pay to the Treasurer of 
this State an occupation tax for the 
quarter beginning on said date equal 
to .G81% of said gross receipts, as 
shown by said report; and for any in
C'Orporated town or city of more than 
two thousand, five hundred (2,500) in
habitants and less than ten thousand 
(10,000) inhabitants, according to the 
last Federal Census next preceding 
the filing of said report, the said in
dividual, company, corporation, or as
sociation at the time of making said 
report shall pay to the Treasurer of 
this State an occupation tax for the 
quarter beginning on said date an 
amount equal to 1.07% of said gross 
receipts, as shown by said report; and 
for any incorporated town or city of 
ten thousand (10,000) inhabitants or 
more, according to the last Federal 
Census next preceding the filing of 
said report, the said individual, com
pany, corporation, or association, at 
the time of making said report, shall 
pay to the Treasurer of this State an 
occupation tax for the quarter be
ginning on said date an amount equal 
to 1.997% of said gross receipts, as 
shown by said report. Nothing herein 
shall apply to any such gas, electric 
light, power or water works, or water 
and light plant, within this State, 
owned and operated by any city or 
town, nor to any county or water im
provement or conservation district. 

"Nothing herein shall be construed 
to require payment of the tax on gross 
receipts herein levied more than once 
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on the same commodity, and where 
the commodity is produced by one ( 1) 
individual, company, corporation, or 
association, and distributed by anoth
er, the tax shall be paid by the dis
tributor alone. 

"No city or other political subdi
vision of this State, by virtue of its 
taxing power, proprietary power, po
lice power or otherwise, shall impose 
an occupation tax or charge of any 
sort upon any person, corporation, or 
association required to pay an oc
cupation tax under this Article. N oth
ing in this Article shall be construed 
as affecting in any way the collection 
of ad valorem taxes authorized by 
law; nor impairing or altering in any 
way the provisions of any contracts, 
agreements, or franchises now in ex
istence, or hereafter made between a 
city and a public utility, relating to 
payments of any sort to a city. Noth
ing in this Article shall be construed 
as prohibiting an incorporated city or 
town from making a reasonable 
charge, otherwise lawful, for the use 
of its streets, alleys, and public ways 
hy a public utility in the conduct of 
its business, and each such city shall 
have such right and power; but any 
such charges, whether designated as 
rentals or otherwise, and whether 
measured by gross receipts, units of 
installation, or in any manner, shall 
not in the aggregate exceed the equiv
alent of two per cent (2%) of the 
gross receipts of such utility within 
such municipality derived from the 
sale of gas, electric energy, or water. 
Any •pecial taxes, rental, contribu
tions, or charges accruing after the 
effective elate of this Act, under the 
terms of any pre-existing contract or 
franchise, against any utility paying 
an occupation tax under this Article, 
when paid to any such city, shall be 
credited on the amount owed by such 
public utility on any charge or rental 
imposed for the use of streets, alleys, 
and public ways. levied by ordinance, 
and accruing after the effective date 
of this Act; provirled that where valid 
ordinances have been enacted hereto
fore by cities imposing a charge or 
rental in excess of two per cent (2%) 
of the gross receipts of such utilities, 
nothing herein shall be construed so 
as to prohibit the collection of such 
sum as may be due said cities there
under from the date of said ordi
nances up to the time this Article 
shall become effective. 

"And provided further that utilities 
paying an occupation tax under this 
Article shall not hereafter be re-

quired to pay the license fee imposed 
in Article 5a, House Bill No. 18, Chap
ter 400, Acts of the Forty-fourth Leg
islature, for the privilege of selling 
gas and electric appliances and parts 
for the repairs thereof, in towns of 
three thousand (3,000) or less in 
population according to the next pre
ceding Federal Census." 

ARTICLE VII 

CORPORATION FRANCHISE TAX 

Section 1. Chapter Three, Title 122, 
Revised Civil Statutes of Texas, 1925, 
as amended, is hereby amended by the 
addition of a new Article to be de
nominated "Article 7084a," and read
ing as follows: 

"Article 7084a. Additional Tax. 
"In addition to all other taxes, there 

is hereby levied an additional fran
chise tax of seventy-five cents (756') 
per One Thousand Dollars ($1,000), 
or fractional part thereof, of the en
tire taxable capital of all corpora
tions as computed under Article 7084 
of the Revised Civil Statutes of Tex
as, 192fi, as amended, for the preced
ing fiscal year as shown in the report 
required to be filed with the Secretary 
of State between January 1 and 
March 15, 1959 (or the initial or first 
year report required to be filed with 
the Secretary of State), under the 
provisions of Article 7089 of the Re
vised Civil Statutes of Texas, 1925, 
as amended, upon the privilege of do
ing business in Texas in corporate 
form for the period beginning on the 
effective date of this Article, and end
ing April 30, 1960. The additional tax 
levied herein shall in no case be com
puted on a sum less than the assessed 
value, for county ad valorem tax pur
poses, of the property owned by the 
corporation in this State as shown in 
said report. 

The tax levied herein shall be paid 
to the Secretary of State within thirty 
(30) days after the effective date of 
this Article. If any corporation fails 
to pay the additional tax levied by 
this Article within thirty (30) days 
after the effective date of this Ar
ticle, the right of such corporation to 
do business in this State shall be for
feited, which forfeiture shall be con
summated without judicial ascertain
ment by the Secretary of State en
tering upon the margin of the rec
ord kept in his office relating to such 
corporation the words, "right to do 
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business forfeited" and the date of 
such forfeiture, and provided further 
that such defaulting corporation shall 
be subject to the same penalties, liens 
and conditions as provided by Articles 
7089, 7090, 7091, 7092, 7095, and 7096, 
Revised Civil Statutes of Texas, 1925, 
as amended. 

In order to effect collection of the 
additional tax hereby levied, the Sec
retary of State shall mail to all cor
porations such notice or supplemen
tal report forms as may be necessary, 
tog ether with notice that for failure 
to pay the additional tax within thirty 
(30) days after the effective date of 
this Article the right of such corpo
rations to do business in Texas will 
be forfeited, as above provided." 

Sec. 2. This Article shall be cumu
lative of all other laws of this State. 

Sec. 3. The Sec1·etary of State shall 
have authority to promulgate such 
rules and regulations as he may deem 
necessary for the administration of 
this Article and the collection of the 
tax levied hereby and to require any 
reports necessary in connection with 
the reporting or collection of the ad
ditional bx levied hereby. 

Sec. 4. For the fiscal year ending 
August 31, 1959, the Governor is 
hereby authorized and empowered to 
transfer to t',t~ Secretary of State 
Five Thousand Dollars ($5,000) from 
Appropriation Account No. Y -3140 of 
the appropriation made to the Gov
ernor's Office in House Bill No. 133, 
Chapter ~85, Acts of the Fifty-fifth 
Legislature, Regular Session, 1957. 
For the fiscal year ending August 
~1, 1960, there is hereby appropri
ated from any unexpended balance 
remaining in appropriation Account 
No. Y-3110 of the appropriation made 
to the Governor's office in House Bill 
No. 133, Chapter 385, Acts of the 
Fifty-fifth Legislature, Regular Se,. 
sion 1957, the sum of Five Thou
sand D·>llars ($5,000), said appropri
ation to become available with the 
approval of the Governor. The ap
propriations referred to in th1s Sec
tion may be used by the Secretary 
of State for salaries, wages, postage, 
supplies, equipment, and all other nec
essary expenses in the administr3:
tion and eniorcement of the proVI
sions of this Artir.le, and the collec
tion of the additional tax imposed 
and levied herein. 

Sec. 5. Chapter Three, Title 122, 
Revised Civil Statutes of Texas, 1925, 
as amended, is hereby amended by the 
adrlition cf a new Article to be known 
as "Article 7084b," to read as follows: 

"Article 7084b. Additional Tax. 
"In addition to the franchise tax 

due and payable under Article 7084, 
Revised Civil Statutes of Texas, 1925, 
as amended, there is hereby levied an 
additional franchise tax of fifty cents 
( 50(1) per One Thousand Dollars 
($1,000), or fractional part thereof, of 
the entire taxable capital of all cor
porations, other than those exempt 
by law from the payment of the 
franchise tax imposed by Article 7084, 
Revised Civil Statutes of Texas, 1925, 
as amended, as computed under Ar
ticle 7084, Revised Civil Statutes of 
Texas, 1925, as amended, upon the 
priYilege of doing business in Texas 
in corporate form in the periods from 
Mav 1 of each year beginning May 
1, i960 to and including April 30 
of the year following. The tax levied 
herein shall be paid at the same time, 
in the same manner, and subject to 
the same terms, penalties and con~ 
ditions as the franchise tax that will 
become due and payable in the same 
periods under the provisions of ~he 
aforesaid Article 7084, Rev1sed Cw1l 
Statutes of Texas, 1925, as amended. 

"In order to effect the collection 
of the additional tax hereby levied, 
the Secretary of State shall mail to 
all corporations required to pay said 
additional tax such additional or sup
plemental report forms as he may 
deem necessary for the collection of 
sa:id additional tax; and he shall also 
mail notice to the effect that for fail
ure to file the required report and 
for failure to pay the additional 
tax, the right of such corporation~ to 
do business in Texas will be forfe1ted 
and will subject any such defaulting 
corporations to the same penalties and 
conditions provided by Articles 7089, 
7090, 7091, 7092, 7095, and 7096, Re
vised Civil Statutes of Texas, 1925, 
as amended." 

Sec. 6. The Secretary of State shall 
have the right to make and promul
gate such rules and regulatio!'s as he 
deems necessary for the effic1ent and 
effective administration and enforce
ment of the additional tax imposed by 
Section 5 of this Article. 

Sec. 7. The tax imposed by Section 
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5 of this Article shall be cumulative 
of all other taxes imposed by this 
State. 

ARTICLE VIII 
SEVERANCE BENEFICIARY TAX 

Section 1. ( 1) In addition to the 
occupation tax on producers of nat
ural gas levied by the Acts codified 
as Article 7047b of Vernon's Civil 
Statutes of Texas, there is hereby 
levied an occupation tax on the oc
cupation or privilege of obtaining the 
production of Dedicated Gas within 
this State, and on the business or oc
cupation of producing such gas, to be 
known as the "Severance Beneficiary 
Tax," and to be computed as follows: 

The rate of said tax shall be one 
and one-half per cent (1\f:!'i'o) of the 
market value of gas as and when pro
duced. 

In calculating the tax herein lev
ied, there shall be excluded: (1) gas 
injected into the earth in this State, 
unless sold for such purpose; (2) gas 
produced from oil wells with oil and 
lawfully vented or flared; (3) gas 
used for lifting oil unless sold for 
such purposes; (4) gas used in con
nection with the irrigation of lands 
in Texas; and ( 5) gas used in the 
manufactudng of carbon black. 

(2) The market value of gas sub
ject to the tax hereby levied shall be 
the value thereof at the mouth of 
the well except in cases where liquid 
hydrocarbons are extracted or recov
ered therefrom in this State, in which 
event the market value sho 11 be the 
value of the residue gas remaining 
after such extraction or removal and 
no additional tax on liquid hydrocar
bons extracted or recovered from gas 
is levied by this Article. 

(3) The tax hereby levied is an 
occupation tax on the occupation or 
privilege of obtaining the production 
of "Dedicated Gas" and on the busi
ness or occupation of producing such 
gas as a ''Severance Beneficiary," as 
these tenus are defined herein. 

( 4) The tax hereby levied shall be 
a liability of the producer of gas, but 
if produced for or sold to a severance 
beneficiary other than the producer, 
the tax shall be paid by the severance 
beneficiary. In no event shall the sev
erance beneficiary deduct, charge, or 
collect the tax hereby levied from his 
payments to the producer, and no con
tract or agreement heretofore or here
after made shall be interpreted as re
quiring the producer to pay any por-

tion of the tax which is the liability 
of the severance beneficiary under the 
provisions of this Article. It is hereby 
declared to be against the public pol
icy of this State, and to contribute to 
economic and actual waste, and to be 
an unlawful limitation upon the con
servation and taxing powers of the 
State of Texas, for any contract to 
require the producer to pay the sev
erance beneficiary tax hereby levied 
when there is a severance beneficiary 
as defined herein other than the pro
ducer himself; it being the intention 
of this Article that the producer 
shall be required to pay the tax here
by levied only if the gas is produced 
for his own use or independent sale 
and not under any prior contract to 
produce for sale to another. It shall be 
the duty of each producer to keep ac
curate records in Texas of all gas pro
duced and to make monthly reports 
under oath as hereinafter provided. 

( 5) The first purchaser of gas shall 
pay the tax on gas purchased, and if 
he is not the severance beneficiary, 
shall collect the tax so paid from the 
severance beneficiary, making such 
payments so collected to the Comp
troller of Public Accounts by legal 
tender or cashier's check payable to 
the State Treasurer. Such moneys so 
collected for the payment of this tax 
shall be held by the purchaser in trust 
for the use and benefit of the State 
of Texas and shall not be commingled 
with any other funds held by such 
said purchaser, and shall be remitted 
to the State Treasurer in accordance 
with the terms and provisions of this 
Article; and it shall be the duty of 
each such purchaser to keep accurate 
records in Texas of all such gas pur
e hased or obtained as hereinafter pro
vided and to make and deliver to the 
Comptroller verified monthly reports 
thereof. If there is no first purchaset· 
or severance beneficiary other than the 
producer, then the producer shall pay 
to the Comptroller the tax levied by 
this Article. 

( 6) The tax herein levied shall be 
due and payable at the office of the 
Comptroller at Austin on the last day 
of the calendar month, based on the 
amount of gas produced and saved 
during the preceding calendar month, 
and on or before said date each pro
ducer and severance beneficiary and 
first purchaser shall make and deliver 
to the Comptroller a verified report 
on forms prescdbed by the Comptrol
ler showing the gross amount of gas 
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produced and purchased, less the ex
clusions and at the pressure base set 
out herein, upon which the tax herein 
levied accrues, together with details 
as to amount of gas, from what 
leases said gas was produced, and the 
correct name and address of the sev
erance beneficiary, and first purchaser 
and such other information as the 
Comptroller may desire, such report 
to be accompanied by legal tender or 
cashier's check payable to the State 
Treasurer for the proper amount of 
taxes herein levied. 

(7) Provided, that unless such pay
ment of tax on all gas produced dur
ing any month or fractional part 
thereof shall be made on or before the 
date due as hereinabove specified, such 
payment shall become delinquent and 
a penalty of ten per cent ( 10%) of 
the amount of the tax shall be added; 
such tax and penalty shall bear inter
est at the rate of six per cent (6%) 
per annum from date due until date 
paid. 

Sec. 2. ( 1) For the purpose of this 
Article, "producer" shall mean any 
person (other than a non-operating 
royalty owner) owning, controlling, 
managing, or leasing any gas well or 
land producing gas, and any person 
who produces in any manner any gas 
by taking it from the earth or waters 
in this State. 

(2) "First Purchaser" shall mean 
any person purchasing gas from the 
producer. 

(3) "Dedicated Gas" shall include 
all gas withdrawn from the lands or 
waters of this State for the use and 
benefit of a severance beneficiary. 

(4) "Severance Beneficiary" shall 
mean any person for whose use and 
benefit gas is withdrawn from the land 
or waters of this State. Where a con
tract in writing confers upon one per
son the prior right to take title to gas 
produced from particular lands, leases 
or reservoirs in this State and other 
p~rsons are obligated to maintain and 
operate wells, gathering or dehydra
tion facilities or to process or treat 
such gas so as to make delivery there
of as required by such contract, it shall 
be conclusively p1·esumed (i) that by 
such contract gas in place under lands 
or leases or within such reservoirs 
has been pledged, dedicated and set 
apart to satisfy such contract and (ii) 
that any gas which is delivered and 
accepted under such contract has been 
withdrawn from the lands and waters 

of this State for the use and benefit 
of the person taking title to such gas 
by virtue of such contract. If there 
be more than one such contract cover
ing the same gas, the tax hereby lev
ied shall be the liability of the per
son who ultimately takes title to the 
gas in this State by virtue of such 
contracts. In all other instances, it 
shall be conclusively presumed that 
gas when withdrawn from the lands 
and waters of this State is withdrawn 
for the use and benefit of the person 
taking it from the land or waters in 
this State and having the original 
possessory right thereto as and when 
the same is produced. 

( 5) "Gas" shall mean natural and 
casinghead gas or other gas taken 
from the earth or waters, regardless 
of whether produced from a gas well 
or from a well also productive of oil, 
distillate, and/or condensate, or other 
produce. 

(6) The term "casinghead gas" 
shall mean any gas and/or vapor in
digenous to an oil stratum and pro
duced from such stratum with oil. 

(7) "Report" shall mean any report 
required to be furnished in this Ar
ticle or that may be required by the 
Comptroller in the administratiGn of 
its provisi0ns. 

(8) "Person" shall include any per
son, firm, concern, receiver, trustee, 
executor, administrator, agent, insti
tution, association, partnership, com
pany, corporation, and persons acting 
under declarations of trust as well as 
the trustees acting under such decla
rations of trust. 

(9) "Production" or "total gas pro
duced" shall mean the total gross 
amount of gas produced. The tax im
posed by this Article shall be meas
ured or determined by meter read
ings showing one hundred per cent 
(100%) of the full volume expressed 
in cubic feet. 

(10) For the purposes of this Ar
ticle, the term "cubic foot of gas" or 
"standard cubic foot of gas" means 
the volume of gas (including natural 
and casinghead) contained in one cubic 
foot of space at a standard pressure 
base and at a standard temperature 
base. The standard pressure base shall 
be 14.65 pounds per square inch abso
lute, and the standard temperature 
base shall be sixty ( 60) degrees 
Fahrenheit. Whenever the conditions 
of pressure and temperature differ 
from the above standa1·d, conversion 
of the volume from these conditions 
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to the standard conditions shall be 
made in accordance with the Ideal 
Gas Laws,' corrected for deviation. 

( 11) "Comptroller" shall mean 
Comptroller of Public Accounts of the 
State of Texas. 

Sec. 3. (1) When it shall appear that 
a taxpayer to whom the provisions of 
this Article shall apply has erroneous
ly paid more taxes than were due dur
ing any tax-paying period either on 
account of a mistake of fact or law, it 
shall be the duty of the State Comp
troller to credit the total amount of 
taxes due by such taxpayer for the 
current period with the total amount 
of taxes so erroneously paid. 

(2) The failure of a first purchaser 
or a severance beneficiary to pay the 
tax levied by this Article shall not 
relieve any subsequent purchaser from 
the payment of same, and it shall be 
the duty of every person purchasing 
gas produced in Texas to satisfy him
self or itself that the tax on said gas 
has been or will be paid by the person 
primarily liable therefor. 

(3) The payment of the tax levied 
by this Article may be accompanied 
by written protest, and the taxpayer 
shall have the right to file suit for 
the recovery thereof, as provided in 
Sections 1, 2 and 2(a) of Article 
7057b of Vernon's Civil Statutes. The 
money so paid to the Comptroller un
der protest shall be transmitted to the 
State Treasurer and paid into the 
proper funds as provided in this Act. 
Such payments shall not be subject to 
the provisions of Section 3, 4, 5 and 
6 of Article 7057b of Vernon's Civil 
Statutes. 

Sec. 4. The Comptroller shall em
ploy auditors and/or other technical 
assistants for the purpose of verify
ing reports and investigating the af
fairs of producers, purchasers, and 
severance beneficiaries to determine 
whether the tax is being properly re
ported and paid. He shall have the 
power to enter upon the premises of 
any taxpayer liable for a tax under 
this Article, and any other premises 
necessary in determining the correct 
tax liability, and to examine, or 
cause to be examined, any books, or 
records of any person, subject to a 
tax under this Article, and to secure 
any other information directly or in
directly concerned in the enforcement 
of this Article, and to promulgate and 
enforce, according to law, rules and 
regulations pertinent to the enforce
ment of this Article, which shall have 

the full force and eft'ect of law. Before 
any division or allotment of the oc
cupation tax collected under the pro
visions of this Article is made, one
half(~) of one per cent (1%) of the 
gross amount of said tax shall be set 
aside in the Treasury for the use of 
the Comptroller in the administration 
and enforcement of the provisions of 
this Article; and so much of the 
said proceeds of one-half U) of one 
per cent ( 1%) of the occupation tax 
paid monthly as may be needed in 
such administration and enforcement 
is hereby allocated for such purpose, 
subject however to appropriation by 
the Legislature. 

Sec. 5. In the event any severance 
beneficiary or first purchaser of gas 
in this State shall become delinquent 
in the payment of the proper taxes 
herein imposed, or fails to file re
quired reports with the Comptroller, 
the Attorney General by a suit in the 
name of the State of Texas shall have 
the right to enjoin such persons from 
producing, purchasing, delivering or 
taking delivery of gas until the de
linquent tax is paid or said reports 
filed, and the venue of any such suit 
for injunction is hereby fixed in Trav
is County. 

Sec. 6. Severance beneficiaries, first 
purchasers and producers shall be 
subject to a penalty of not less than 
One Hundred Dollars ($100) nor more 
than One Thousand Dollars ($1,000) 
for failure or omission to keep the 
records required herein or for the 
violation of any of the other pro
visions hereof, and each day's vio
lation shall constitute a separate of
fense. The State shall have a prior 
lien for all delinquent taxes, penal
ties and interest on all property and 
equipment used by a severance bene
ficiary or first purchaser of gas in 
his business of producing gas or pur
chasing gas, and if any severance 
beneciary or first purchaser of gas 
shall fail to remit the proper taxes, 
penalties, and interest due, or any of 
them, the Comptroller may employ 
auditors or other persons to ascertain 
the correct amount due, and the sev
erance beneficiary and first purchaser 
of gas shall be liable, as additional 
penalty, for the reasonable expenses 
or the reasonable value of such serv
ices of representatives of the Comp
troller incurred in such investigation 
and audit; provided, that all funds 
collected for audits and examinations 
shall be placed in the Natural and 
Casinghead Gas Audit Fund in the 
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State Treasury and shall constitute 
a revolving funci which may be used 
from time to time by the Comptroller 
in making such audits in addition to 
the general appropriation made for 
such purposes, and all of said funds 
to be placed in said Natural and Cas
inghead Gas Audit Fund are hereby 
allocated for such purpose. The At
torney General shall file suit in the 
name of the State of Texas for all 
delinquenet taxes, penalties, and oth
er amounts due, and for the enforce
ment of all liens under this law; 
and the venue of any such suit is here
by fixed in Travis County. 

Sec. 7. ( 1) If any severance bene
ficiary or first purchaser of gas fails 
or refuses to pay any tax, penalty, 
or interest within the time and man
ner provided by this Article and it 
becomes necessary to bring suit or to 
intervene in any manner for the estab
lishment or collection of said claim 
in any judicial proceedings, any re
port filed in the office of the Comp
troller by such severance beneficiary 
or first purchaser or representative 
of said severance beneficiary or pur
chaser, or a certified copy thereof 
certified to by the Comptroller of 
Public Accounts showing the amount 
of gas produced on which tax, penal
ties or interest have not been paid, 
or any audit made by the Comptroller 
or his representatives from the books 
of said severance beneficiary or pur
chaser when filed and sworn to by such 
representative as being made from the 
records of said severance beneficiary 
or first purchaser, such report or au
dit shall be admissible in evidence 
in such proceedings and shall be 
prima facie evidence of the contents 
thereof; provided, however, that tho 
incorrectness of said report or audit 
may be shown; provided further, that 
such report or audit may be admitted 
in evidence only against the party by 
or from whom it was made. 

(2) In the event the Attorney Gen
eral shall file suit or claim for taxes, 
provided for in the foregoing, and 
attach or file as an exhibit any report 
or audit of said severance beneficiary 
or first purchaser, and an affidavit 
made by the Comptroller or his rep
resentative that the taxes shown to 
be due by said report or audit are 
past due and unpaid, and that all pay
ments and credits have been allowed, 
then, unless the party resisting the 
same shall file an answer in the same 
form and manner as required by Ar
ticle 3736, Revised Civil Statutes of 

Texas of 1925, as amended by Chap
ter 239, Acts of the Regular Session 
of the Forty-second Legislature, said 
audit or report shall be taken as 
prima facie evidence thereof, and the 
proceedings of said Article are hereby 
made applicable to suits to collect 
taxes hereunder. 

( 3) On notice from the State Comp
troller, it shall be unlawful for any 
person to produce or remove any gas 
from any lease in this State whenever 
the severance beneficiary, first pur
chaser or producer has failed to file 
reports as required under the provi
sions of this Article. 

( 4) Whenever any lease producing 
gas changes hands, it shall be the 
duty of the owner or operator of said 
lease to note on his last report that 
said lease has been sold or trans
ferred, showing the effective date of 
said change and the name and address 
of the person who will operate said 
lease and be responsible for the filing 
of reports provided for in this Article. 
It further shall be the duty of the 
new owner or operator of said lease 
to note on his first report that said 
lease has been acquired, showing the 
effective date of said change and the 
name and address of the person for
merly owning and/or operating said 
lease. 

Sec. 8. It is the expressed and de
clared intention of the Legislature of 
the State of Texas, that the tax here· 
inabove imposed shall never be the 
liability or the obligation of the pro
ducer, except in those cases where 
the producer is the severance bene
ficiary as herein defined. 

ARTICLE IX 
CAMERAS, LENSES AND FILM 

TAX 
Section 1. Definitions. 
As used in this Article the follow

ing words shall have the following 
meanings unless a different meaning 
clearly appears from the context: 

(a) "Person" shall mean and in
clude any individual, firm, co-partner
ship, joint venture, association, social 
club, fraternal organization, corpora
tion, estate, trust, business trust, re
ceiver, assignee for the benefit of 
creditors, trustee, trustee in bank
ruptcy, syndicate, the United States, 
any agency, institution or instrumen
tality of the United States, this State, 
any agency, institution, political sub
division or instrumentality of this 
State, or any other group or combina
tion acting as a unit. 
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(b) "Comptroller" shall mean the 
Comptroller of Public Accounts of the 
State of Texas. 

(c) "Retailer" shall mean and in
clude every person in this State who 
manufactures, produces, or in any 
other manner acquires or possesses 
any of the items taxable under this 
Article for the purpose of making a 
resale, distribution, or use of the 
same in this State to the user; and it 
shall also include every person in 
this State who ships, transports or 
imports into this State any item tax
able under this Article and makes the 
first distribution of, use by, or sale 
to the user of same in this State. 

(d) "Distributor" shall mean and 
include every person other than a re
tailer who engages in the business of 
distributing or selling any item tax
able under this Article within this 
State. If any distributor shall sell, use 
or distribute any item taxable under 
this Article to any person not holding 
a valid permit as required by this 
Article, said distributor shall qualify 
as a retailer and be liable for and 
shall be required to pay over to the 
State, at the time and in the manner 
herein provided for a retailer, the 
tax due on the item taxable under 
this Article. 

(e) "Retail Sale" shall mean any 
transfer, exchange or barter of any 
item taxable under this Article, con
ditional or otherwise, in any manner 
or by any means whatsoever, to the 
user and shall include conditional 
sales, installment lease sales, and any 
other transfer of an item taxable 
under this Article in which the title 
is retained as security for payment 
of the purchase price and is intended 
to be transferred later. It shall also 
mean the first sale or distribution in 
this State to the user of any item 
taxable under this Article which has 
been imported or brought into the 
State, or which has been manufac
tured, constructed, produced, or as
sembled in Texas, or acquired in any 
manner without the tax having been 
previously paid thereon in Texas. 

(f) "Distribution" shall mean and 
include any transaction other than a 
retail sale in which ownership or title 
to any item taxable under this Ar
ticle is passed to a user. 

(g) "Use" shall mean the keeping 
or retention in this State of any item 
taxable under this Article by the user, 
or the exercise of any right or power 
over any such item incident to the 
ownership thereof. The term "use" 
shall not include the storing, keeping, 

or retention of items taxable under 
this Article in any place of business 
where such items are sold, or offered 
for sale, or demonstrated for sale in 
the regular course of business con
ducted at such places, nor shall the 
said term include items taxable under 
this Article which are crated and 
stored in Texas for sale and delivery 
outside the State of Texas. 

(h) "Retail Sale Price" shall mean 
the actual price, valued in money, paid 
or required to be paid, as a considera
tion in the purchase or acquisition of 
any item taxable under this Article 
by the user, and without any deduc
tions being made therefrom on ac
count of cost of materials, labor, 
transportation charges, or any ex
penses whatsoever, including allow
ance for any trade-ins. 

(i) "User" shall mean and include 
every person who purchases, uses or 
acquires in any other manner any 
item taxable under this Article for his 
own use in Texas and who does not 
purchase or acquire same for the pur
pose of resale. 

(j) "State, This State" shall mean 
the State of Texas. 

(k) "In This State, Within This 
State" means within the exterior lim
its of the State of Texas and in
cludes all territory within these lim
its owned by or ceded to the United 
States of America. 

Sec. 2. Camera, Camera Lenses, 
Film, Film Projectors, Photographic 
Apparatus and Equipment Excise 
Tax Imposed. 

There is hereby levied and shall be 
imposed upon the sale, distribution or 
use in this State of cameras, camera 
lenses, unexposed photographic film in 
rolls (including motion picture film), 
electric motion or still picture projec
tors of the household type, photo
graphic apparatus and equipment an 
excise tax equivalent to three per cent 
( 3%) of the retail price for which 
any such items are sold. 

From and after the effective date of 
this Article every person who imports 
or in any other manner acquires for 
use in this State any item taxable 
under this Article upon which said 
tax has not theretofore been paid to 
the State of Texas shall for the pur
poses of this Article be considered as 
a retailer and shall report and pay 
said tax equal to three per cent (3%) 
of the retail price thereof to the State 
of Texas at the time and in the man
ner hereinafter provided. 

It is expressly provided, however, 
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that the tax imposed under this Ar
ticle shall not apply to (1) X-ray 
cameras or cameras weighing more 
than four ( 4) pounds exclusive of lens 
and accessories; ( 2) still camera 
lenses having a focal length of more 
than one hundred and twenty (120) 
millimeters, or motion picture camera 
lenses having a focal length of more 
than thirty (30) millimeters; X-ray 
film, unperforated microfilm, film 
more than one hundred and fifty 
(150) feet in length, or film more 
than twenty-five (25) feet in length 
and more than thirty (30) millimeters 
in width. 

Sec. 3. Method of Imposition, Fi
duciary Relationship Established, Leg
islative Intent, Taxes to be in Lieu 
of Any Other Excise Taxes on Items 
Taxed under This Article. 

(a) Every retailer who makes a 
sale or distribution of an item tax
able under this Article in Texas to 
the user shall add the amount of said 
tax to the selling price of such item 
which said tax shall be collected from 
the purchaser or recipient of such 
item at the time of such sale or dis
tribution, and said tax shall be re
ported and paid to the State of Tex
as as hereinafter provided. 

(b) It is the intent of this Article 
that the tax imposed herein shall con
stitute an excise tax imposed on the 
persons using items taxable under 
this Article and the granting of a 
permit to retailers to collect such tax
es for and in behalf of the State of 
Texas, shall be deemed to establish a 
fiduciary relationship. 

(c) In the event any tax imposed 
upon the sale, distribution, or use of 
any item taxable under this Article 
is in conflict with the Constitution or 
laws of the United States or the Con
stitution of Texas, then it is hereby 
declared to be the intention of this 
Article to impose such tax on the 
first subsequent sale, distribution, or 
use of such item which may be sub
ject to being taxed. 

(d) The excise tax imposed under 
this Article shall be in lieu of any 
other excise tax imposed by the State 
of Texas or any political subdivision 
or instrumentality thereof, upon the 
items taxable under this Article. 

Sec. 4. Promulgation of Rules and 
Regulations by Comptroller. 

The Comptroller is hereby vested 
with power and authority to promul
gate rules and regulations, not in
consistent with this Article, for the 

enforcement of the provisions of this 
Article and the collection of the rev
enues levied hereunder. 

Sec. 5. Payment of Tax, Reports 
Required. 

(a) Eve1·y retailer who shall be re
quired to collect any of the taxes im
posed by this Article upon the sale 
or distribution of any of the items tax
able under this Article in this State, 
or who shall be required to pay the 
tax levied herein upon any item tax
able under this Article used by said 
retailer, shall on or before the tenth 
(lOth) day of each month remit or 
pay over to the State of Texas at the 
office of the Comptroller at Austin, 
Travis County, Texas, ninety-nine 
per cent (99%) of the amount of tax 
or taxes required to be collected dur
ing the calendar month immediately 
preceding, and one hundred per cent 
( 100%) of the amount of tax or taxes 
required to be paid for items taxable 
under this Article which are used by 
said retailer during said period. Pro
vided, however, that this discount 
shall be allowed only when a retailer 
files the report and pays the amount 
of tax due within the time specified 
for such report and payment, and pro
vided further, that the maximum 
amount of money allowed to be re
tained by any retailer under this dis
count provision shall not exceed One 
Thousand Dollars ($1,000) in any one 
(1) month. At the time of payment of 
the tax or taxes due, each retailer 
shall also make and deliver to the 
Comptroller at his office in Austin, 
Travis County, Texas, a report prop
erly sworn to and executed by such 
retailer, or his representative in 
charge, which shall show the date 
such report was executed, the name 
and address of said retailer and the 
month which the report covers, and 
shall show separately by units and 
value in money the items taxable un
der this Article on hand at the begin
ning and end of the month and com
plete information on all taxable items 
handled during the month including: 
value of taxable items received in in
terstate commerce, value of items pur
chased or received in intrastate com
merce, reflecting separately the num
ber of taxable items and value thereof 
received with the tax paid and the 
number of taxable items and value 
thereof received without the tax hav
ing been paid; the number of taxable 
items and value thereof manufactured 
or assembled in Texas; the number of 
taxable items and value thereof sold 
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in interstate commerce; the number 
of taxable items and value thereof 
returned -to the manufacturer; the 
number of taxable units and value 
thereof lost by fire or other accident; 
the number of taxable items and val
ue thereof used for taxable purposes 
by the retailer and his representa
tives, and shall include gross value 
of all retail sales of all items taxable 
under this Article. Provided that 
where a retailer has not sold, dis
tributed, or used any taxable items 
during any month or part thereof, he 
shall nevertheless file with the Comp
troller the report required herein 
setting forth such fact or information. 
Provided, further, that the Comptrol
ler may prepare and furnish a form 
prescribing the order in which the in
formation required herein shall be set 
up on said monthly report, but the 
failure of any retailer to obtain such 
form from said Comptroller shall be 
no excuse for the failure to file a 
report containing all the information 
required to be reported herein. Every 
retailer, at the time of making said 
report, shall attach legal tender there
to or make proper form of money or
der or exchange payable to the State 
Treasurer in amount of tax for the 
period covered by the report. 

(b) If any retailer shall fail to re
mit proper taxes collected upon the 
sale or distribution of any item tax
able under this Article, the Comp
troller may employ auditors or other 
persons to ascertain the correct 
amount due, and if such taxes have 
not heen properly remitted and paid 
to the State of Texas, the. retailer 
shall pay as additional penalty any 
reasonable expenses incurred by the 
Comptroller in such audit. 

Sec. 6. Penalties for Failure to Pay 
or Misappropriation of Taxes Im
posed. 

(a) All taxes collected hereunder 
by any retailer, or by any director, 
officer, agent, employee, trustee, re
ceiver of such retailer, or by any per
son, shall be for the use and benefit 
of the State of Texas, and shall be 
paid to the State of Texas as provided 
in this Article. 

(b) If any such retailer, or any di
rector, officer, agent, employee, trus
tee, receiver of such retailer, or any 
person shall willfully fail or refuse 
to pay to the State of Texas any such 
tax funds collected under the provi
sions of this Article, on or before the 
date such payment is due as provided 
by this Article, such retailer or such 

director, officer, agent, employee, trus
tee, receiver of such retailer, or such 
person shall be guilty of a felony and 
shall be punished by confinement in 
the state penitentiary for not more 
than five ( 5) years, or by confinement 
in the county jail for not less than 
one (1) month nor more than six (6) 
months, or by a fine of not less than 
One Hundred Dollars ($100) nor more 
than Five Thousand Dollars ($5,000), 
or by both such fine and imprison
ment. 

(c) If any director, officer, agent, 
employee, trustee, receiver of any re
tailer, or any person, shall fraudu
lently misapply or convert to his own 
use any tax fund collected for the 
State of Texas under the provisions 
of this Article by such retailer, or 
any director, officer, agent, employee, 
tmstee, receiver of such retailer, or 
by such person, which said money has 
come into the possession of or that is 
in the care of or under the control of 
such director, officer, agent, employee, 
trustee, receiver of such retailer, or 
of such person, and which said money 
is required to be paid to the State of 
Texas under the provisions of this 
Article, such director, officer, agent, 
employee, trustee, receiver of such 
retailer, or such person shall be guilty 
of a felony and upon conviction, shall 
be punished by confinement in the 
State penitentiary for not more than 
five ( 5) years, or by confinement in 
the county jail for not less than one 
(1) month, nor more than six (6) 
months, or by a fine of not less than 
One Hundred Dollars ($100), nor more 
than Five Thousand Dollars {$5,000), 
or by both such fine and imprison
ment. Venue of prosecution under this 
Section shall be in Travis County, 
Texas, or in the county in which the 
offense occurs. 

S•~ 7. Permits Required. 
(a) From and after the effective 

date of this Article, all retailers of 
items taxable under this Article in 
this State now engaged or who desire 
to become engaged in the sale, use or 
distribution of items taxable under 
this Article, shall file a duly acknowl
edged application for a retailer's per
mit, which shall be nonassignable, 
with the Comptroller, said applica
tion to be accompanied by a fee of 
Five Dollars {$5). Said applications 
to be on a form prescribed by the 
Comptroller, to be furnished upon 
written request, the failure to furnish 
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which shall be no excuse for the fail
ure to file the same unless an absolute 
refusal is shown. An application shall 
be filed and a permit obtained for each 
place of business owned or operated 
by a retailer. Said form shall set forth 
the name under which such retailer 
transacts or intends to transact such 
business as retailer, the principal of
fice, residence, or place of business in 
Texas, and if other than an individual, 
the principal officers of a corpora
tion or the members of a partnership 
or association and their office, street, 
or post office address. The Comptrol
ler may require in said application 
such other information as he may de
sire. No retailer shall make a sale, 
use, or distribution of any item tax
able under this Article until such ap
plication has been filed and a permit 
has been obtained. 

(b) Upon receipt of the application 
and the bond hereinafter provided for, 
the Comptroller shall issue to every 
retailer a nonassignable, consecutively 
numbered permit authorizing the sale, 
use, or distribution of items taxable 
under this Article in this State from 
the date of the issuance of said per
mit, until and including the following 
August 31st. On or before September 
1st of each year, and before any re
tailer shall make a sale, use, or dis
tribution of items taxable under this 
Article or engage in selling items tax
able under this Article in this State 
after August 31st, an application shall 
be filed and a permit obtained for the 
fiscal year. Said permit shall provide 
that the same is revocable and shall 
be cancelled upon violation of any pro
visions of this Article, or any rule or 
1·egulation adopted by the Comptrol
ler. If such permit is cancelled or sus
pended, said retailer shall not sell, use 
or distribute items upon which a tax 
is required to be paid until a new per
mit is granted or the original permit 
is reinstated. Provided, however, that 
no permit shall be issued or reinstated 
where it appears from a duly verified 
audit made as herein provided by 
an authorized representative of the 
Comptroller that the applicant is de
linquent in the remittance or payment 
of any tax, penalty, or interest under 
the provisions of this Article. 

Sec. 8. Bond Required. 

(a) Before any permit shall be is
sued and before engaging in the sale, 
use or distribution of any item upon 
which a tax is required to be paid, in 

Texas, every retailer shall execute 
and file with the Comptroller a good 
and sufficient surety bond, which shall 
run concurrently ";th the petmit re
quired of a retailer to be obtained. 
The said bond shall be signed bv the 
said retailer and a good and sufficient 
surety company or companies author
ized to do business in this State, to 
be approved by the Comptroller, and 
in an amount to be prescribed bv the 
Comptroller but in no event shalf said 
bond he less than One Hundred Dol
lars ($100). The said bond shall be 
payable to the State of Texas, and 
conditioned upon the full, complete 
and faithful performance by the re: 
tailer of all the conditions and re
quirements imposed upon him by this 
Article, or the rules and regulations 
of the Comptroller promulgated here
under, on a form to be prescribed by 
the Comptroller expressly providing 
for the performance of said obliga
tions, and the remittance and/ or pay
ment at Austin, Travis County, Texas, 
of all taxes collected and required to 
be collected for the use and benefit of 
the State, all taxes due upon the use 
of items taxable under this Article 
by said retailer, and all costs, penal
ties, and interest provided in this Ar
ticle, provided, however, that in any 
event the total of all recoveries under 
such bond for any and all breaches of 
its conditions occurring at any time 
while it remains in force to support a 
permit, shall not for any fiscal year 
exceed the penal sum nam<"d therein; 
proYided further, that any such bond, 
continuous in form, may be, if suffi
cient and acceptable to the Comptrol
ler, continued in effect by a renewal 
certificate, and, if so continued in ef
fect, shall be sufficient to support the 
issuance of any new permit, and pro
vided further, that the said renewal 
cet·tificates, as, if and when issued, 
shall have all the force and effect of 
the original bond for the fiscal year 
for which said renewal certificate is 
issued. The amount of any bond re
quired of any retailer shall be fixed 
by the Comptroller and additional 
bond may be required by the Comp
troller at any time an existing bond 
becomes insufficient., unsatisfactory, or 
unacceptable. However, the retailer 
may demand a reduction of his bond 
after six (6) months from the effec
tive date thereof to a sum to be not 
more than two (2) times the highest 
tax said retailer has collected and 
paid to the State for any month dur-
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ing preceding six (6) months, but 
which shall never be less than the 
minimum' aforesaid. 

Provided that whenever any person 
imports for his own use in Texas, any 
item taxable under this Article and 
pays the tax to the State of Texas 
forthwith and before said item is used 
in Texas, the Comptroller may waive 
the requirement for furnishing bond 
and obtaining a permit to use said 
item in Texas. 

(b) The Comptroller shall have the 
right, if, in his opinion, the amount 
of any existing bond shall become in
sufficient, or any surety on a bond 
shall become unsatisfactory or unac
ceptable, to require the tiling of a new 
or an additional bond. When said new 
bond has been furnished, the Comp
troller shall cancel the bond for which 
said new bond is substituted. No re
coveries or execution of any new bond 
may be demanded when any new per
mit is issued or revived, but no revo
cation or revival shall affect the valid
ity of any bond. Should any retailer 
fail or refuse to supply a new or ad
ditional bond within ten (10) days 
after demand, said retailt>r's permit 
shall be cancelled by the Comptroller. 

(c) Any surety on any bond fur
nished by any retailer as above pro
vided shall be released and discharged 
from any and all liability to the State 
of Texas accruing on such bond after 
the expiration of thirty (30) days 
from the date upon which such surety 
shall have lodged with the Comptrol
ler written request to be rel:ased and 
discharged. Provided, however, that 
such request shall not operate to re
lieve, release, or discharge such sure
ty from any liability already accrued, 
or which shall accrue before the expi
ration of said thirty-day period. The 
Comptroller shall promptly on the 
receipt of notice of such request no
tify the retailer who furnished such 
bond, and unless such retailer shall 
within fifteen ( 15) days from the date 
of said notice, file with the Comptrol
ler a new bond with a surety company 
duly authorized to do business under 
the laws of the State, in the amount 
and form hereinbefore in this At·ticle 
provided, the Comptroller shall pro
ceed to cancel the permit of said re
tailer in the manner herein provided. 
If such new bond shall be furnished 
by said retailer as above provided, the 
Comptroller shall cancel and sutTen
der the bond for which such new bond 
is substituted. 

(d) In lieu of g1vmg a bond, any 
retailer may deposit in the Suspense 
Account of the State Treasury money 
in the amount of the bond that may 
be required, which shall never be re
leased until a bond is executed in lieu 
thereof, or until the Comptroller has 
made an audit of the retailer's records 
and authorized the same released. 
Provided further, that suit may be 
filed against any surety on any bond, 
without first resorting to or exhaust
ing the assets of said retailer, or with
out making said retailer, as principal 
obligor in said bond, a party to said 
suit. 

Sec. Sa. The permit and bond re
quired under Section 7 and 8 of this 
Article shall not be required from any 
retailer, as that term is defined here
in, who pays a store tax to this State, 
and who indicates to the Comptroller 
at the time of the payment of his store 
tax that he sells items taxed under 
this Article. 

Sec. 9. Amount of Taxes, Penal
ties, Interest and Costs to Constitute 
Preferred Lien. 

All taxes, penalties, interest and 
costs due by any retailer under the 
provisions of this Article and all taxes 
collected and required to be paid by 
said retailer to the State, shall be se
cured by a preferred lien, first and 
prior to any and all other existing 
liens, contract or statutory, legal or 
equitable, and regardless of the time 
such liens originated, upon all the 
personal property of any retailer, de
voted to or used in his business as a 
retailer, which property shall include 
equipment, inventories on hand of 
every kind and character whatsoever 
used or usable in such business, in
cluding cash on hand and in bank, ac
counts and notes receivable, and any 
and all other personal property of 
every kind and character whatsoever 
o1· wherever situated devoted to such 
use. 

Sec. 10. Retention of Records. 
Every retailer shall keep in Texas 

for a period of two (2) years for the 
inspection at all times of the Comp
troller and the Attorney General or 
their authorized representatives, a 
complete record of all purchases and 
sales of items taxable under this Ar
ticle, and his records shall show the 
date of receipt, the name and address 
of the person from whom purchased, 
to whom sale was made, the means of 
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delivery, and the quantity in units and 
value of all such items taxable under 
this Article. Also it shall show all 
sales of the same as and when made 
from stocks on hand, or direct from 
the manufacturer. 

Sec. 11. Investigations by Comp
troller Authorized. 

For the purpose of enabling the 
Comptroller, or his authorized rep
resentatives, to determine the amount 
of tax collected and payable to the 
State or to determine whether a tax 
liability has been incurred, they shall 
have the right to inspect any prem
ises where any items taxable under 
this Article are produced, made, pre
pared, stored, transported, sold or of
fered for sale or exchange, examine 
all of the books and records required 
herein to be kept and any and all 
books and records that may be kept 
incident to the conduct of the busi
ness of said retailer, user, distributor 
or other person, dealing in or possess
ing any items taxable under this Ar
ticle. For the foregoing purposes, said 
authorized officers shall also have the 
right to remain upon said premises 
for such length of time as will be nec
essary to fully determine said tax lia
bility, or whether a tax liability has 
been incurred. 

Sec. 12. Cancellation of Permits. 
(a) The Comptroller, or any duly 

authorized representative of said 
Comptroller, is hereby authorized to 
cancel, or to refuse the issuance, ex
tension, or reinstatement of any re
tailer's permit as provided under the 
terms of this Article to any person 
who has violated or has failed to com
ply with any duly promulgated rule 
and regulation of the Comptroller or 
any of the provisions of this Article, 
including any of the following of
fenses, which may be applicable to 
such pe1·mittee: (1) failure or refusal 
to remit or pay to the State of Texas 
any taK levied herein, which said tax 
is shown to have accrued and to be 
owing to said State by a duly verified 
audit made by an authorized repre
sentative of the Comptroller from any 
report filed with said Comptroller or 
from any books or reports required to 
be kept or any books or records au
thorized to be audited by the provi
sions of this Article; (2) failure to 
file any return or report required un
der the provisions of this Article; (3) 
the making and filing with the Comp-

troller any false or incomplete re
turn or report required under the pro
visions of this Article; (4) failure to 
keep any books and records for the 
period and in the manner required to 
be kept; ( 5) the falsifying, destroy
ing, multilating, removing from the 
State, or secreting any such books and 
records; (6) refusal to permit the 
Comptroller, Attorney General, or 
their authorized representatives, to 
inspect, audit, and examine any books 
and records required herein to be 
kept, or any pe1-tinent rec01·ds that 
may be kept, or to inspect any prem
ises said persons are authorized here
in to inspect; ( 7) the engaging in 
any business requiring a permit under 
the provisions of this Article, with
out obtaining and possessing a valid 
permit. 

(b) Before any permit may be can
celled or the issuance, reinstatement, 
or extension thereof refused, the 
Comptroller shall give the owner of 
such permit or applicant therefor not 
less than five ( 5) days notice of a 
hearing at the office of the Comptrol
ler, in Austin, Travis County, Texas, 
granting said owner or applicant an 
onnortunity to show cause before said 
Comptroller, or his duly authorized 
representative, why such action 
should not be taken. Said notice shall 
be in writing and may be mailed by 
United States registered mail to said 
owner or applicant, at his last known 
address, or may be delivered by a rep
resentative of the Comptroller to said 
owner or applicant, and no other no
tice shall be necessary. The Comptrol
ler may prescribe his own rules and 
procedure and evidence for such hear
ings. 

(c) If, after said hearing or op
portunity to be heard, the permit is 
cancelled by the Comptroller, or his 
duly authorized representative, all 
taxes which have been collected o1· 
which have accrued, although said 
taxes are not then due and payable to 
the State, except by the piOvisions of 
this Section, shall become due and 
payable concurrently with the cancel
lation of such permit and the per
mittee shall forthwith make a report 
covering the period of time not cov
ered by the preceding reports filed 
by said permittee, and ending with 
the date of cancellation and shall re
mit and pay to the State of Texas 
all taxes, which have been collected 
and which have accrued from the sale, 
use or distribution of items taxable 
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under this Article in this State. 
After being given notice of any such 

order of -cancellation, it shall be un
lawful for any person to continue to 
operate his business under any such 
cancelled permit. 

(d) An appeal from any order of 
the Comptroller, or his duly author
ized representative, cancelling or re
fusing the issuance, extension, or re
instatement of any permit may be 
taken to the District Court of Travis 
County, Texas, by the aggrieved per
mittee or applicant. The trial shall be 
de novo under the same rules as ordi
nary civil suits with the following 
exceptions, which shall be considered 
literally, viz.: (1) all appeals shall be 
perfected and filed within thirty (30) 
days after the effective date of the 
order, decision, or ruling of the Comp
troller or his duly authorized repre
sentative; ( 2) such proceedings shall 
have precedence over all other causes 
of a different nature; (3) all cases 
shall be tried within thirty (30) days 
from the filing thereof; ( 4) the order, 
decision, or ruling of the Comptrol
ler, or his duly authorized representa
tive, may be suspended or modified by 
the court pending a trial on the 
merits. 

Sec. 13. Certification of Records and 
Documents. 

(a) If any retailer fails or refuses 
to collect and remit or to pay to the 
Comptroller any tax, penalties, or in
terest within the time and manner 
provided by this Article, end it be
comes necessary to bring suit or to 
intervene in any manner for the es
tablishment or collection of said 
claim, in any judicial proceedings, any 
report filed in the office of the Comp
troller by such retailer or his repre
sentative, or a certified copy thereof 
certified to by the Comptroller or 
Chief Clerk, showing the amount of 
sales of items taxable under this Ar
ticle by such retailer or his represent
ative, on which such tax, penalties, or 
interest have not been remitted or paid 
to the State or any audit made by the 
Comptroller or his representatives, 
from any books or other records re
quired to be kept or that may be kept 
by said 1·etailer, when signed and 
sworn to by such representative as be
ing made from said books and records 
of said retailer or from any books or 
records of any person from whom 
such retailer has bought, received, de
livered or sold items taxable under 

this Article, or from the books and 
records of any transportation agency, 
who has transported any of said items, 
such report or audit shall be admis
sible in evidence in such proceedings, 
and shall be prima facie evidence of 
the contents thereof; provided, how
ever, that the prima facie presumption 
of the correctness of said report or 
audit may be overcome, upon trial, by 
evidence adduced by said retailer. 

(b) A certificate under the seal of 
the Comptroller executed by said 
Comptroller or his Chief Clerk, set
ting forth the terms of any order, 
rule, regulation, bond or other instru
ment, referred to in this Article, and 
that the same had been adopted, pro
mulgated and published or executed 
and filed with the Comptroller, and 
was in force and effect at any date or 
during any period specified in such 
ce1·tificate, shall be prima facie evi
dence of all such facts and such cer
tificates shall be admitted in evidence 
in any action, civil or criminal, involv
ing such order, rule, and regulation, 
and the publication thereof, without 
further proof of such promulgation, 
adoption or publication, and without 
further proof of its contents and the 
same provision shall apply to any bond 
or other instrument referred to herein. 

Sec. 14. Penalties. 
(a) If any person affected by this 

Article ( 1) shall fail to pay to the 
State of Texas any tax due and owing 
under the provisions of this Article, 
or (2) shall fail to keep for the pe
riod of time provided herein any 
books or records required to be kept, 
or ( 3) shall mutilate, destroy, secrete, 
or remove from this State, any such 
books or records, or ( 4) shall refuse 
to permit the Comptroller, the Attor
ney General, or their authorized rep
resentatives to inspect and examine 
any books or records, incident to the 
conduct of his business that may be 
kept, or (5) shall make, deliver to, 
and file with the Comptroller a false 
or incomplete return or report, or ( 6) 
shall refuse to permit the Comptroller, 
or his authorized representatives, to 
inspect any premises where items tax
able under this Article are produced, 
made, assembled, stored, transported, 
sold, or offered for sale or exchange, 
or ( 7) shall fail to make and deliver 
to the Comptroller any return or re
port required herein to be made and 
filed or ( 8) shall fail or refuse to com
ply with any provision of this Article 
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or shall violate the same, or (9) shall 
fail to comply with any rule and reg
ulation promulgated hereunder by the 
Comptroller, or violate the same, he 
shall forfeit to the State of Texas as 
a penalty the sum of not less than 
Twenty-five Dollars ($25) nor more 
than Five Hundred Dollars ($500). 
Each day's violation shall constitute a 
separate offense and incur another 
penalty, which, if not paid shall be 
recovered in a suit by the Attorney 
General in a court of competent juris
diction in Travis County, Texas, or 
any other court of competent jurisdic
tion having venue under existing 
venue Statutes. Provided that in ad
dition to the penalties shown, if any 
1·etailer does not make remittance for 
any taxes collected, or pay any taxes 
due the State of Texas by said re
tailer, within the time herein pre
scribed, said retailer shall forfeit to 
the State ten per cent ( 10o/o) of the 
amount due. All past due taxes and 
penalties shall draw interest at the 
rate of six per cent ( 6o/o) per annum. 

(b) The venue of any suit, injunc
tion, or other proceeding at law or in 
equity available for the establish
ment or collection of any claim for 
delinquent taxes, penalties, or inter
est accruing hereunder and the en
forcement of the terms and provisions 
of this Article, shall be in a court of 
competent jurisdiction, in Travis 
County, Texas, or in any other court 
having venue under existing venue 
Statutes. 

Sec. 15. Allocation of Revenues. 
All the revenues derived from the 

taxes and fees imposed by this Ar
ticle shall be placed in the General 
Revenue Fund of this State. 

Sec. 16. Additional Penalties. 
(a) Whoever shall make a retail 

sale, distribution, or use of any item 
taxable under this Article upon which 
a tax is required to be paid without 
then and there holding a valid retail
er's permit issued by the Comptroller, 
or (b) whoever as a retailer shall fail 
or refuse to make and deliver to the 
Comptroller a report containing the 
information required to be made and 
delivered to said Comptroller, or (c) 
whoever shall knowingly make and 
deliver to said Comptroller any false 
or incomplete report required to be 
made and delivered to the Comp
troller by a retailer, or (d) whoever 
as a retailer shall fail or refuse to 
keep in Texas for the period of time 

required any books and records re
quired to be kept by a retailer, or 
(e) whoever shall knowingly make 
any false entry or shall willfully fail 
to make entry in any books and l"ec
ords required to be kept by a re
tailer, shall be guilty of a misde
meanor and upon conviction, shall be 
punished by confinement in the county 
jail for not less than one (1) month 
nor more than one ( 1) year or by a 
fine of not Jess than One Hundred 
Dollars ($100), or more than Five 
Thousand Dollars ($5,000) or by both 
such fine and impdsonment. In addi
tion to the foregoing penalties, it is 
herein provided that a misdemeanor 
conviction for any of the above
named offenses shall automatically 
forfeit the right of said convicted 
person to obtain a permit as a re
tailer of any item taxable under this 
Article for a period of six (6) months 
from the date of such conviction. 

Any person who shall violate, fail 
or refuse to comply with any provi
sion of this Article for which no pen
alty is provided elsewhere herein, or 
shall violate, or fail or refuse to com
ply with any rule or regulation duly 
promulgated by the Comptroller, shall 
be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine 
of not less than Twenty-five Dollars 
($25) nor more than Two Hundred 
Dollars ( $200). 

ARTICLE X 

BOAT AND BOAT MOTORS TAX 

Section 1. Definitions. 
As used in this Article the follow

ing words shall have the following 
meanings unless a different meaning 
clearly appears from the context: 

(a) "Person" shall mean and in
clude any individual, firm, copartner
ship, joint venture, association, so
cial club, fraternal organization, cor
poration, estate, trust, business trust, 
receiver, assignee for the benefit of 
creditors, trustee, trustee in bank
ruptcy, syndicate, the United States, 
any agency, institution or instrumen
tality of the United States, this 
State, any agency, institution, politi
cal subdivision or instrumentality of 
this State, or any other group or com
bination acting as a unit. 

(b) "Comptroller" shall mean the 
Comptroller of Public Accounts of the 
State of Texas. 

(c) "Retailer" shall mean and in
clude every person in this State who 
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manufactures, produces, or in any 
other manner acquires or possesses 
any of the items taxable under this 
Article for the purpose of making a 
resale, distribution, or use of the same 
in this State to the user; and it shall 
also include every person in this State 
who ships, transports or imports into 
this State any item taxable under this 
Article and makes the first distribu
tion of, use by, or sale to the user of 
same in this State. 

(d) "Distributor" shall mean and 
include every person other than a re
tailer who engages in the business of 
distributing or selling any item tax
able under this Article within this 
State. If any distributor shall sell, 
use or distribute any item taxable un
der this Article to any person not 
holding a valid permit as required by 
this Article, said distributor shall 
qualify as a retailer and be liable for 
and shall be required to pay over to 
the State, at the time and in the 
manner herein provided for a retailer, 
the tax due on the item taxable under 
this Article. 

(e) "Boat" shall mean any and 
every type of watercraft, other than 
a seaplane on water, used or capable 
of being used as transportation on 
water. 

(f) "Boat Motor" shall mean any 
and every type of motor or marine en
gine, permanently mounted or detach
able, which is used or capable of be
ing used as a means of propelling any 
boat or watercraft. 

(g) "Retail Sale" shall nrean any 
transfer, exchange or barter of any 
item taxable under this Article, con
ditional or otherwise, in any manner 
or by any means whatsoever, to the 
user and shall include conditional 
sales, installment lease sales, and any 
other transfer of an item taxable un
der this Article in which the title is 
retained as security for payment of 
the purchase price and is intended to 
be transferred later. It shall also 
mean the first sale or distribution in 
this State to the user of any item 
taxable under this Article which has 
been imported or brought into the 
State, or which has been manufac
tured, constructed, produced, or as
sembled in Texas, or acquired in any 
manner without the tax having been 
previously paid thereon in Texas. 

(h) "Distribution" shall mean and 
include any transaction other than a 
retail sale in which ownership or title 

to any item taxable under this Ar
ticle is passed to a user. 

(i) "Use" shall mean the keeping or 
retention in this State of any item 
taxable under this Article by the user, 
or the exercise of any right or power 
over any such item incident to the 
ownership thereof. The term "use" 
shall not include the storing, keep
ing, or retention of items taxable un
der this Article in any place of busi
ness where such items are sold, or of
fered for sale, or demonstrated for 
sale in the regular course of business 
conducted at such places, nor shall 
the said term include items taxable 
under this Article which are crated 
and stored in Texas for sale and de
livery outside the State of Texas. 

(j) "Retail Sale Price" shall mean 
the actual price, valued in money, paid 
or required to be paid, as a consid
eration in the purchase or acquisition 
of any item taxable under this Ar
ticle by the user, and without any de
ductions being made therefrom on ac
count of cost of materials, labor, 
transportation charges, or any ex
penses whatsoever, including allow
ance for any trade-ins. 

(k' "User" shall mean and include 
every pe1·son who purchases, uses or 
acquires in any other manner any 
item taxable under this Article for 
his own use in Texas and who does 
not purchase or acquire same for the 
purpose of resale. 

(I) "State, This State" shall mean 
the State of Texas. 

(m) "In This State, Within This 
State" means within the exterior lim
its of the State of Texas and includes 
all territory within these limits owned 
by or ceded to the United States of 
America. 

Sec. 2. Boat and Boat Motor Excise 
Tax Imposed. 

There is hereby levied and shall be 
imposed upon the sale, distribution, 
or use in this State of boats and boat 
motors an excise tax equivalent to 
three per cent (3o/o) of the retail 
price for which such boats and boat 
motors are sold. 

From and after the effective date of 
this Article every person who im
ports or in any manner acquires for 
use in this State any boat and/ or boat 
motor upon which the said tax has not 
theretofore been paid to the State of 
Texas shall, for the purposes of this 
Article be considered as a retailer and 
shall report and pay said tax equal to 
three per cent (3%) of the retail 
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price thereof to the State of Texas at 
the time and in the manner herein
after provided. 

It is expressly proYided, however, 
that the tax imposed in this Article 
shall not apply to any boat or boat 
motor used or intended to be used 
in commercial pursuits. 

Sec. 3. Method of Imposition, Fi
duciary Relationship Established, Leg
islative Intent, Taxes to be in Lieu of 
Any Other Excise Taxes on Items 
Taxed under This Article. 

(a) Every retailer who makes a sale 
or distribution of an item taxable un
der this Article in Texas to the user 
shall add the amount of said tax to 
the selling price of such item which 
said tax shall be collected from the 
purchaser or recipient of such item at 
the time of such sale or distribution, 
and said tax shall be reported and 
paid to the State of Texas as herein
after provided. 

(b) It is the intent of this Article 
that the tax imposed herein shall con
stitute an excise tax imposed on the 
persons using items taxable under 
this Article and the granting of a 
permit to retailers to collect such 
taxes for and in behalf of the State 
of Texas, shall be deemed to estab
lish a fiduciary relationship. 

(c) In the event any tax imposed 
upon the sale, distribution, or use of 
any item taxable under this Article 
is in conflict with the Constitution or 
laws of the United States or the Con
stitution of Texas, then it is hereby 
declared to be the intention of this 
Article to impose such tax on the first 
subsequent sale, distribution, or use 
of such item which may be subject 
to being taxed. 

(d) The excise tax imposed under 
this Article shall be in lieu of any 
other excise tax imposed by the State 
of Texas or any political subdivision 
or instrumentality thereof, upon the 
items taxable under this Article. 

Sec. 4. P1·omulgation of Rules and 
Regulations by Comptroller. 

The Comptroller is hereby vested 
with power and authority to promul
gate rules and regulations, not incon
sistent with this Article, for the en
forcement of the provisions of this 
Article and the collection of the rev
enues levied hereunder. 

Sec. 5. Payment of Tax, Reports 
Required. 

(a) Every retailer who shall be re-

quired to collect any of the taxes im
posed by this Article upon the sale 
or distribution of any of the items 
taxable under this Article in this 
State, or who shall be required to pay 
the tax levied herein upon any item 
taxable under this Article used by 
said retailer, shall on or before the 
tenth (lOth) day of each month remit 
or pay over to the State of Texas at 
the office of the Comptroller at Aus
tin, Travis County, Texas, ninety-nine 
per cent (99%) of the amount of tax 
or taxes required to be collected dur
ing the calendar month immediately 
preceding, and one hundred per cent 
( 100%) of the amount of tax or taxes 
required to be paid for items taxable 
under this Article which are used by 
said retailer during said period. Pro
vided, however, that this discount shall 
be allowed only when a retailer files 
the report and pays the amount of 
tax due within the time specified for 
such report and payment, and pro
vided further, that the maximum 
amount of money allowed to be re
tained by any retailer under this dis
count provision shall not exceed One 
Thousand Dollars ($1,000) in any one 
(1) month. At the time of payment 
of the tax or taxes due, each reta1ler 
shall also make and deliver to the 
Comptroller at his office in Austin, 
Travis County, Texas a report prop
erly sworn to and executed by such 
retailer, or his representative in 
charge, which shall show the date 
such report was executed, the name 
and address of said retailer and the 
month which the report covers, and 
shall show separately by units and 
value in money the items taxable 
under this Article on hand at the be
ginning and end of the month and 
complete information on all taxable 
items handled during the month in
cluding: value of taxable items re
ceived in interstate commerce, value 
of items purchased or received in 
intrastate commerce, reflecting sep
arately the number of taxable items 
and value thereof received with the 
tax paid and the number of taxable 
items and value thereof received with
out the tax having been paid; the 
number of taxable items and value 
thereof manufactured or assembled 
in Texas; the number of t~xa~le 
items and value thereof sold m m
terstate commerce; the number of 
taxable items and value thereof re
turned to the manufacturer; the num
ber of taxable units and value there-
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of lost by fire or other accident; the 
number of taxable items and value 
thereof Used for taxable purposes by 
the retailer and his representatives, 
and shall include gross value of all 
retail sales of all items taxable under 
this Article. Provided that where a 
retailer has not sold, distributed, or 
used any taxable items during any 
month or part thereof, he shall nev
ertheless file with the Comptroller the 
report required herein setting forth 
such fact or information. Provided, 
further, that the Comptroller may 
prepare and furnish a form prescrib
ing the order in which the informa
tion required herein shall be set up 
on said monthly report, but the fail
ure of any retailer to obtain such 
form from said Comptroller shall be 
no excuse for the failure to file a re
port containing all the information 
required to be reported herein. Every 
retailer, at the time of making said 
report, shall attach legal tender there
to or make proper form of money 
order or exchange payable to the 
State Treasurer in amount of tax for 
the period covered by the report. 

(b) If any retailer shall fail to 
remit proper taxes collected upon the 
sale or distribution of any item tax
able under this Article, the Comptrol
ler may employ auditors or other per
sons to ascertain the correct amount 
due, and if such taxes have not been 
properly remitted and paid to the 
State of Texas, the retailer shall pay 
as additional penalty any reasonable 
expenses incurred by the Comptrol-
ler in such audit. -

Sec. 6. Penalties for Failure to 
Pay or Misappropriation of Taxes Im
posed. 

(a) All taxes collected hereunder by 
any retailer, or by any director, of
ficer, agent, employee, trustee, re
ceiver of such retailer, or by any per
son, shall be for the use and benefit 
of the State of Texas, and shall be 
paid to the State of Texas as pro
vided in this Article. 

(b) If any such retailer, or any 
director, officer, agent, employee, 
trustee, receiver of such retailer, or 
any person shall willfully fail or re
fuse to pay to the State of Texas any 
such tax funds collected under the 
provisions of this Article, on or be
fore the date such payment is due as 
provided by this Article, such re
tailer or such director, officer, agent, 
employee, trustee, t·eceiver of such 

retailer, or such person shall be guilty 
of a felony and shall be punished by 
confinement in the state penitentiary 
for not more than five (5) years, or 
by confinement in the county jail for 
not less than one (1) month nor more 
than six (6) months, or by a fine of 
not less than One Hundred Dollars 
($100) nor more than Five Thousand 
Dollars ( $5,000), or by both such fine 
and imprisonment. 

(c) If any director, officer, agent, 
employee, trustee, receiver of any re
tailer, or any person shall fraudu
lently misapply or convert to his own 
use any tax fund collected for the 
State of Texas under the provisions 
of this Article by such retailer, or 
any director, officer, agent, employee, 
trustee, receiver of such retailer, or 
by such person, which said money has 
come into the possession of or that 
is in the care of or under the con
trol of such director, officer, agent, 
employee, trustee, receiver of such 
retailer, or of such person, and which 
said money is required to be paid to 
the State of Texas under the provi
sions of this Article, such director, 
officer, agent, employee, trustee, re
ceiver of such retailer, or such per
son shall be guilty of a felony and 
upon conviction, shall be punished by 
confinement in the state penitentiary 
for not more than five (5) years, or 
by confinement in the county jail for 
not less than one ( 1) month, nor more 
than six ( 6) months, or by a fine of 
not less than One Hundred Dollars 
($100) nor more than Five Thousand 
Dollars ($5,000), or by both such 
fine and imprisonment. Venue of pros
ecution under this Section shall be in 
Travis County, Texas, or in the Coun
ty in which the offense occurs. 

Sec. 7. Permits Required. 
(a) From and after the effective 

date of this Article, all retailers of 
items taxable under this Article in 
this State now engaged or who de
sires to become engaged in the sale, 
use or distribution of items taxable 
under this Article, shall file a duly 
acknow !edged application for a re
tailer's permit, which shall be non
assignable, with the Comptroller, said 
application to be accompanied by a 
fee of Five Dollars ($5). Said appli
cations to be on a form prescribed by 
the Comptroller, to be furnished upon 
written request, the failure to furnish 
which shall be no excuse for the fail
ure to file the same unless an abso-
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lute refusal is shown. An applica
tion shall be filed and a permit ob
tained for each place of business 
owned or operated by a retailer. Said 
form shall set forth the name under 
which such retailer transacts or in
tends to transact such business as re
tailer, the principal office, residence, 
OI' place of business in Texas, and if 
other than an individual, the prin
cipal officers of a corporation or the 
members of a partnership or associa
tion and their office, street, or post 
office address. The Comptroller may 
require in said application such other 
information as he may desire. No re
tailer shall make a sale, use, or dis
tribution of any item taxable under 
this Article until such application has 
been filed and a permit has been ob
tained. 

(b) Upon receipt of the application 
and the bond hereinafter provided for, 
the Comptroller shall issue to every 
retailer a nonassignable, consecutive
ly numbered permit authorizing the 
sale, use, or distribution of items tax
able under this Article in this State 
from the date of the issuance of said 
permit, until and including the fol
lowing August 31st. On or before Sep
tember 1st of each year, and before 
any retailer shall make a sale, use, 
or distribution of items taxable un
der this Article or engage in selling 
items taxable under this Article in 
this State after August 31st, an ap
plication shall be filed and a permit 
obtained for the fiscal year. Said per
mit shall provide that the same is 
revocable and shall be cancelled upon 
violation of any provisions of this 
Article, or any rule or regulation 
adopted by the Comptroller. If such 
permit is cancelled or suspended, said 
retailer shall not sell, use or dis
tribute items upon which a tax is 
required to be paid until a new per
mit is granted or the original permit 
is reinstated. Provided, however, that 
no permit shall be issued or reinstated 
where it appears from a duly verified 
audit made as herein provided by 
an authorized representative of the 
Comptroller that the applicant is de
linquent in the remittance or pay
ment of any tax, penalty, or interest 
under the provisions of this Article. 

Sec. 8. Bond Required. 
(a) Before any permit shall be is

sued and befoi'e engaging in the sale, 
use or distribution of any item upon 
which a tax is required to be paid, in 

Texas, every retailer shall execute and 
file with the Comptroller a good and 
sufficient surety bond, which shall run 
concurrently with the permit required 
of a retailer to be obtained. The said 
bond shall be signed by the said re
tailer and a good and sufficient surety 
company or companies authorized to 
do business in this State, to be ap
proved by the Comptroller, and in an 
amount to be prescribed by the Comp
troller but in no event shall said bond 
be less than One Hundred Dollars 
($100). The said bond shall be pay
able to the State of Texas, and con
ditioned upon the full, complete, and 
faithful performance by the retailer 
of all the conditions and requirements 
imposed upon him by this Article, or 
the rules and regulations of the 
Comptroller promulgated hereunder, 
on a form to be prescribed by the 
Comptroller expressly providing for 
the performance of said obligations, 
and the remittance and/or payment 
at Austin, Travis County, Texas, of 
all taxes collected and required to be 
collected for the use and benefit of 
the State, all taxes due upon the use 
of items taxable under this Article 
by said retailer, and all cost~, pen
alties, and interest provided in this 
Article, provided, however, that in 
any event the total of all recoveries 
under such bond for any and all 
breaches of its conditions occurring 
at any time while it remains in force 
to support a permit, shall not for 
any fiscal year exceed the penal sum 
named therein; provided further, that 
any such bond, continuous in form, 
may be, if sufficient and acceptable 
to the Comptroller, continued in ef
fect by a renewal certificate, and, if 
so continued in effect, shall be suffi
cient to support the issuance of any 
new permit, and provided further, 
that the said renewal certificates, as, 
if and when issued, shall have all the 
force and effect of the original bond 
for the fiscal year for which said re
newal certificate is issued. The amount 
of any bond required of any retailer 
shall be fixed by the Comptroller and 
additional bond may be required by 
the Comptroller at any time an ex
isting bond becomes insufficient, un
satisfactory, or unacceptable. How
ever, the retailer may demand a re
duction of his bond after six ( 6) 
months from the effective date there
of to a sum to be not more than two 
(2) times the highest tax said re
tailer has collected and paid to the 
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State for any month during the pre
ceding six ( 6) months, but which shall 
never be less than the minimum afore
said. 

Provided that whenever any person 
imports for his own use in Texas, 
any item taxable under this Article 
and pays the tax to the State of Tex
as forthwith and before said item is 
used in Texas, the Comptroller may 
waive the requirement for furnishing 
bond and obtaining a permit to use 
said item in Texas. 

(b) The Comptroller shall have the 
right, if, in his opinion, the amount 
of any existing bond shall become 
insufficient, or any surety on a bond 
shall become unsatisfactory or un
acceptable, to require the filing of a 
new or an additional bond. When said 
new bond has been furnished, the 
Comptroller shall concel the bond for 
which said new bond is substituted. 
No recoveries or execution of any new 
bond may be demanded when any new 
permit is issued or revived, but no 
revocation or revival shall affect the 
validity of any bond. Should any re
tailer fail or refuse to supply a new 
or additional bond within ten (10) 
days after demand, said retailer's 
permit shall be cancelled by the 
Comptroller. 

(c) Any surety on any bond fur
nished by any retailer as above pro
vided shall be released and discharged 
from any and all liability to the 
State of Texas accruing on such bond 
after the expiration of thirty (30) 
days from the date upon v.'l,ich such 
surety shall have lodged with the 
Comptroller written request to be re
leased and discharged. Provided, how
ever, that such request shall not oper
ate to relieve, release, or discharge 
such surety from any liability al
ready accrued, or which shall accrue 
before the expiration of said thirty
day period. The Comptroller shall 
promptly on the receipt of notice of 
such request notify the retailer who 
furnished such bond, and unless such 
retailer shall within fifteen ( 15) days 
from the date of said notice, file with 
the Comptroller a new bond with a 
surety company duly authorized to 
do business under the laws of the 
State, in the amount and form here
in before in this Article provided, the 
Comptroller shall proceed to cancel 
the permit of said retailer in the 
manner herein provided. If such new 
bond shall be furnished by said re
tailer as above provided, the Comp-

troller shall cancel and surrender the 
bond for which such new bond is sub
stituted. 

(d) In lieu of giving a bond, 
any retailer may deposit in the Sus
pense Account of the State Treasury 
money in the amount of the bond 
that may be required, which shall 
never be released until a bond is ex
ecuted in lieu thereof, or until the 
Comptroller has made an audit of the 
retailer's records and authorized the 
same released. Provided further, that 
suit may be filed against any surety 
on any bond, without first resorting 
to or exhausting the assets of said 
retailer, or without making said re
tailer, as principal obligor in said 
bond, a party to said suit. 

Sec. 9. Amount of Taxes, Penal
ties, Interest and Costs to Constitute 
Preferred Lien. 

All taxes, penalties, interest and 
costs due by any retailer under the 
provisions of this Article and all 
taxes collected and required to be 
paid by said retailer to the State, 
shall be secured by a preferred lien, 
first and prior to any and all other ex
isting liens, contract or statutory, 
legal or equitable, and regardless of 
the time such liens originated, upon 
all the personal property of any re
tailer, devoted to or used in his busi
ness as a retailer, which property 
shall include equipment, inventories 
on hand of every kind and character 
whatsoever used or usable in such 
business, including cash on hand and 
in bank, accounts and notes receiv
able, and any and all other personal 
property of every kind and character 
whatsoever or wherever situated de
voted to such use. 

Sec. 10. Retention of Records. 
Every retailer shall keep in Texas 

for a period of two (2) years for the 
inspection at all times of the Comp
troller and the Attorney General or 
their authorized representatives, a 
complete record of all purchases and 
sales of items taxable under this Ar
ticle, and his records shall show the 
date of receipt, the name and address 
of the person from whom purchased, 
to whom sale was made, the means 
of delivery, and the quantity in units 
and value of all such items taxable 
under this Article. Also it shall show 
all sales of the same as and when 
made from stocks on hand, or direct 
from the manufacturer. 
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Sec. 11. Investigations by Comp

troller Authorized. 
For the purpose of enabling the 

Comptroller, or his authorized rep
resentatives, to determine the amount 
of tax collected and payable to the 
State or to determine whether a tax 
liability has been inculTed, they shall 
have the right to inspect any prem
ises where any items taxable under 
this Article are produced, made, pre
pared, stored, transported, sold or 
offered for sale or exchange, examine 
all of the books and records required 
herein to be kept and any and all 
books and records that may be kept in
cident to the conduct of the business 
of said retailer, user, distributor or 
other person, dealing in or possessing 
any items taxable under this Article. 
For the foregoing purposes, said au
thorized officers shall also have the 
right to remain upon said premises 
for such length of time as will be 
necessary to fully determine said tax 
liability, or whether a tax liability 
has been incurred. 

Sec. 12. Cancellation of Permits. 
(a) The Comptroller, or any duly 

authorized representative of said 
Comptroller, is hereby authorized to 
cancel, or to refuse the issuance, ex
tension, or reinstatement of any re
tailer's permit as provided under the 
terms of this Article to any person 
who has violated or has failed to com
ply with any duly promulgated rule 
and 1·egulation of the Comptroller or 
any of the provisions of this Article, 
including any of the following of
fenses, which may be applicable to 
such permittee: (1) failure or refusal 
to remit or pay to the State of Texas 
any tax levied herein, which said tax 
is shown to have accrued and to be 
owing to said State by a duly verified 
audit made by an authorized repre
sentative of the Comptroller from any 
report filed with said Comptroller or 
from any books or reports required 
to be kept or any books or records 
authorized to be audited by the provi
sions of this Article; (2) failure to 
file any return or report required 
under the provisions of this Article; 
(3) the making and filing with the 
Comptroller any false or incomplete 
return or report required under the 
provisions of this Article; (4) failure 
to keep any books and records for 
the period and in the manner required 
to be kept; ( 5) the falsifying, de
stroying, mutilating, removing from 

the State, or secreting any such books 
and records; (6) refusal to permit the 
Comptroller, Attorney General or 
their authorized representative~ to 
inspect, audit, and examine 'any 
books and records required herein to 
be kept, or any pertinent records that 
!l'ay b~ kept, or to inspect any prem
Ises smd persons are authorized here
in t_o inspect;.<'!> the engaging in any 
busmess reqmrmg a permit under the 
pr_o':isions of this Article, without ob
tammg and possessing a valid per
mit. 

(b) Before any permit may be can
celled or the issuance, reinstatement 
or extension thereof refused th~ 
Comptroller shall give the ow~er of 
such permit or applicant therefor not 
less than five ( 5) days notice of a 
hearing at the office of the Comp
troller, in. Austi~, Travis County, Tex
as, granting sa1d owner or applicant 
an opportunity to show cause before 
said Comptroller, or his duly author
ized representative, why such action 
should not be taken. Said notice shall 
be in w1·iting and may be mailed by 
Umted States registered mail to said 
owner or applicant, at his last known 
address, or may be delivered by a 
representative of the Comptroller to 
said owner or applicant, and no other 
notice shall be necessary. The Comp
troller may prescribe his own rules 
and procedure and evidence for such 
hearings. 

(c) If, after said hearing or op
portunity to be heard, the permit is 
cancelled by the Comptroller, or his 
duly authorized representative, all 
taxes which have been collected or 
which have accmed, although said 
taxes are not then due and payable 
to the State, except by the provisions 
of this Section, shall become due and 
payable concurrently with the cancel
lation of such permit, and the per
mittee shall forthwith make a report 
covering the period of time not cov
ered by the preceding reports filed by 
said permittee, and ending with the 
date of cancellation and shall remit 
and pay to the State of Texas all 
taxes which have been collected and 
which have accrued from the sale, use 
or distribution of items taxable under 
this Article in this State. 

After being given notice of any 
such order of cancellation, it shall be 
unlawful for any person to continue 
to operate his business under any 
such cancelled permit. 

(d) An an peal from any order of 
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the Comptroller, or his duly author
ibed representative, cancelling or re
fusing the issuance, extension, or re
instatement of any permit may be 
taken to the District Court of Travis 
County, Texas, by the aggrieved per
mittee or applicant. The trial shall be 
de novo under the same rules as ordi
nary civil suits with the following ex
ceptions, which shall be considered lit
erally, viz.: (1) all appeals shall be 
perfected and filed within thirty (30) 
days after the effective date of the 
order, decision, or ruling of the Comp
troller or his duly authorized repre
sentative; (2) such proceedings shall 
have precedence over all other causes 
of a different nature; (3) all cases 
shall be tried within thirty ( 30) days 
from the filing thereof; (4) the order, 
decision, or ruling of the Comptroller, 
or his duly authorized representative, 
may be suspended or modified by the 
court pending a trial on the merits. 

Sec. 13. Certification of Records and 
Documents. 

(a) If any retailer fails or refuses 
to collect and remit or to pay to the 
Comptroller any tax, penalties, or in
terest within the time and manner 
provided by this Article, and it be
comes necessary to bring suit or to 
intervene in any manner for the es
tablishment or collection of said 
claim, in any judicial proceedings, 
any report filed in the office of the 
Comptroller by such retailer or his 
representative, or a certified copy 
thereof certified to by the Comptrol
ler or Chief Clerk, showing the 
amount of sales of items taxable un
der this Article by such retailer or 
his representath e, on which such 
tax, penalties, or interest have not 
been remitted or paid to the State or 
any audit made by the Comptroller 
or his representatives, from any books 
or other records required to be kept 
or that may be kept by said retailer, 
when signed and sworn to by such 
representative as being made from 
said books and records of said re
tailer or from any books or records 
of any person from whom such re
tailer has bought, received, delivered 
or sold items taxable under this Ar
ticle, or from the books and records 
of any transportation agency, who 
has transported any of said items, 
such report or audit shall be admis
sible in evidence in such proceedings, 
and shall be prima facie evidence of 
the contents thereof; provided, how-

ever, that the prima facie presump
tion of the correctness of said report 
or audit may be overcome, upon 
trial, by evidence adduced by said 
1·etailer. 

(b) A certificate under the seal of 
the Comptroller executed by said 
Comptroller or his Chief Clerk, set
ting forth the terms of any order, 
rule, regulation, bond or other instru
ment, referred to in this Article, and 
that the same has been adopted, pro
mulgated and published or executed 
and filed with the Comptroller, and 
was in force and effect at any date 
o1· during any period specified in such 
certificate, shall be prima facie evi
dence of all such facts and such cer
tificates shall be admitted in evidence 
in any action, civil or criminal, in
volving such order, rule, and regu
lation, and the publication thereof, 
without further proof pf such pro
mulgation, adoption or publication, 
and without further proof of its con
tents and the same provision shall 
apply to any bond or other instrument 
referred to herein. 

Sec. 14. Penalties. 
(a) If any person affected by this 

Article ( 1) shall fail to pay to the 
State of Texas any tax due and owing 
under the provisions of this Article, 
or (2) shall fail to keep for the period 
of time provided herein any books or 
records required to be kept, or (3) 
shall mutilate, destroy, secrete, or re
move from this State, any such books 
or records, or ( 4) shall refuse to per
mit the Comptroller, the Attorney 
General, or their authorized represent
otive to inspect and examine any 
books or records, incident to the con
duct of his business that may be kept, 
or ( 5) shall make, deliver to, and file 
with the Comptroller a false or in
complete return or report, or (6) 
shall refuse to permit the Comptrol
ler, or his authorized representatives, 
to inspect any premises where items 
taxable under this Article are pro
duced, made, assembled, stored, trans
ported, sold, or offered for sale or ex
change, or (7) shall fail to make and 
deliver to the Comptroller any re
turn or report required herein to be 
made and filed, or ( 8) shall fail or 
refuse to comply with any provision 
of this Article or shall violate the 
same, or (9) shall fail to comply 
with any rule and regulation pro
mulgated hereunder by the Comptrol
ler, or violate the same, he shall for-
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feit to the State of Texas as a penalty 
the sum of not less than Twenty-five 
Dollars ( $25) nor more than Five 
Hundred Dollars ($500). Each day's 
violation shall constitute a separate 
offense and incur another penalty, 
which, if not paid shall be recovered 
in a suit by the Attorney General in 
a court of competent jurisdiction in 
Travis County, Texas, or any other 
court of competent jurisdiction hav
ing venue under existing venue Stat
utes. Provided that in addition to the 
penalties shown, if any retailer does 
not make remittance for any taxes 
collected, or pay any taxes due the 
State of Texas by said retailer, with
in the time herein prescribed, said 
retailer shall forfeit to the State ten 
per cent ( 10%) of the amount due. 
All past due taxes and penalties shall 
draw interest at the rate of six per 
cent (6%) per annum. 

(b) The venue of any suit, injunc
tion, or other proceeding at law or 
in equity available for the establish
ment or collection of any claim for 
delinquent taxes, penalties, or inter
est accruing hereunder and the en
forcement of the terms and provisions 
of this Article, shall be in a court of 
competent jurisdiction, in Travis 
County, Texas, or in any other court 
having venue under existing venue 
Statutes. 

Sec. 15. Allocation of Revenues. 
All the revenues derived from the 

taxes and fees imposed by this Article 
shall be placed in the General Revenue 
Fund of this St,>te. 

Sec. 16. Additional Penalties. 
(a) Whoever shall make a retail 

sale, distribution, or use of any item 
taxable under this Article upon which 
a tax is required to be paid without 
then and there holding a valid re
tailer's permit issued by the Comp
troller, or (b) whoever as a retailer 
shall fail or refuse to make and de
liver to the Comptroller a report con
taining the information required to 
be made and delivered to said Comp
troller, or (c) whoever shall knowing
ly make and deliver to said Comp
troller any false or incomplete report 
required to be made and delivered to 
the Comptroller by a retailer, or (d) 
whoever as a retailer shall fail or re
fuse to keep in Texas for the period 
of time requh·ed any books and records 
required to be kept by a retailer, or 
(e) whoever shall knowingly make 

any false entry or shall willfully fail 
to make entry in any books and rec
ords required to be kept by a re
tailer, shall be guilty of a misde
meanor and upon conviction, shall be 
punished by confinement in the county 
jail for not less than one (1) month 
n0r more than one ( 1) year or by a 
line of not le>s than One Hundred 
Dr,llars ($100), nor more than Five 
Thousand Dollars ($5,000) or by both 
such fine and imprisonment. In addi
tion to the foregoing penalties, it is 
herein provided that a misdemeanor 
conviction for any of the above-named 
offenses shall automatically forfeit 
the right of said convicted person to 
obtain a permit as a retailer of any 
item taxable under this Article for a 
period of six ( 6) months from the 
date of such conviction. 

Any person who shall violate, fail 
or refuse to comply with any provi
sion of this Article for which no pen
alty is provided elsewhere herein, or 
shall violate, or fail or refuse to com
ply with any rule or regulation duly 
promulgated by the Comptroller shall 
be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine 
of not less than Twenty-five Dollars 
( $25) nor more than Two Hundred 
Dollars ($200). 

ARTICLE XI 

AIR CONDITIONER TAX 

Section 1. Definitions. 
As used in this Article the follow

ing words shall have the following 
meanings unless a different meaning 
clearly appears from the context: 

(a) "Person" shall mean and in
clude any individual, firm, copart
nership, joint venture. association, so
cial club, fraternal organization, cor
poration, estate, trust, business trust, 
receiver, assignee for the benefit of 
creditors, trustee, trustee in bank
ruptcy, syndicate, the United States, 
any agency, institution or instrumen
tality of the United States, this State, 
any agency, institution, political sub
dhision or instrumentality of this 
State, or any other group or com
bination acting as a unit. 

(b) "Comptroller" shall mean the 
Comptroller of Public Accounts of the 
State of Texas. 

(c) "Retailer" shall mean and in
clude every person in this State who 
manufactures, produces, or in any 
other manner acquires or possesses 
any of the items taxable under this 
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Article for the purpose of making a 
resale, distribution or use of the same 
in this State to the user; and it shall 
also include every person in this State 
who ships, transports, or imports into 
this State any item taxable under this 
Article and makes the first distribu
tion of, use by, or sale to the user 
of same in this State. 

(d) "Distributor" shall mean and 
inrlude every person other than a re
tailer who engages in the business of 
distributing or selling any item tax
able under this Article within this 
State. If any distributor shall sell, 
use or distribute any item taxable 
under this Article to any person not 
holding a valid permit as required by 
this Article, said distributor shall 
qualify as a retailer and be liable for 
and shall be required to pay over to 
the State, at the time and in the 
manner herein provided for a re
tailer, the tax due on the item tax
able under this Article. 

(e) "Air Conditioner" shall mean 
any apparatus or device commonly 
known, sold and used as an ai_r con
ditioner and shall include any mstru
ment, apparatus, or mechanical con
trivance designed, constructed or as
sembled to cool or heat or assist in 
the cooling or heating of air in any 
manner. The term air conditioner 
shall also include all subassemblies, 
de\-ices or instruments commonly used 
in conjunction with any other ap
paratus, device, subassembly or in
strument, which when combined or 
connected as a functioning •mit will 
constitute an air conditiom!l". The 
term air conditioner, however, shall 
not include a buzz fan or any other 
apparatus, device or system designed 
and used only to circulate or move 
air , including evaporative coolers, 
except when the same is a function
ing part of a larger unit defined 
herein as an air conditioner. 

(f) "Retail Sale" shall mean any 
transfer, exchange or barter of any 
item taxable under this Article, con
ditional or otherwise, in any manner 
or by any means whatsoever, to the 
user and shall include conditional 
sales, installment lease sales, and any 
other transfer of an item taxable un
der this Article in which the title is 
retained as security for payment of 
the purchase price and is intended to 
be transferred later. It shall also 
mean the first sale or distribution in 
this State to the user of any item tax
able under this Article which has been 

imported or brought into the State, or 
which has been manufacturer, con
structed, produced, or assembled in 
Texas, or acquired in any manner 
without the tax having been previ
ously paid thereon in Texas. 

(g) "Distribution" shall mean and 
include any transaction other than a 
retail sale in which ownership or title 
to any item taxable under this Article 
is passed to a user. 

(h) "t:se" shall mean the keeping 
or retention in this State of any item 
taxable under this Article by the user, 
or the exercise of any right or power 
over any such item incident to the 
ownership thereof. The term "use" 
shall not include the storing, keep
ing, or retention of items taxable un
der this Article in any place of busi
ness where such items are sold, or 
offered for sale, or demonstrated for 
sale in the regular course of business 
conducted at such places, nor shall the 
said term include items taxable under 
this Article which are crated and 
stored in Texas for sale and delivery 
outside the State of Texas. 

(i) "Retail Sale Price" shall mean 
the actual price, valued in money, 
paid or required to be paid, as a c?'!
sideration in the purchase or acqutsl
tion of any item taxable under this 
Article by the user, and without any 
deductions being made therefrom on 
account of cost of materials, labor, 
transportation chllrges, or any ex
penses whatsoever, including allow
ance for any trade-ins. 

(j) "User" shall mean and include 
every person who purchases, uses or 
acquires in any other manner any 
item taxable under this Article for his 
own use in Texas and who does not 
purchase or acquire same for the pur
pose of resale. 

(k) "State, This State" shall mean 
the State of Texas. 

(I) "In This State, Within This 
State" means within the exterior 
limits of the State of Texas and in
cludes all territory within these lim
its owned by or ceded to the United 
States of America. 

Sec. 2. Air Conditioner Excise Tax 
Imposed. 

There is hereby levied and shall 
be imposed upon the sale, distribution 
or use of air conditioners in this 
State an excise tax equivalent to 
three per cent (3o/o) of the retail 
price for which such air conditioners 
are sold. 
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From and after the effective date 
of this Article every person who im
ports or in any other manner ac
quires for use in this State any air 
conditioner upon which said tax has 
not theretofore been paid to the State 
of Texas shall, for the purposes of 
this Article, be considered as a re
tailer and shall report and pay said 
tax equal to three per cent ( 3%) of 
the retail price thereof to the State 
of Texas at the time and in the man
ner hereinafter provided. 

It is expressly provided, however, 
that the tax imposed in this Article 
shall not apply to air conditioners in
stalled in new motor vehicles upon 
which a tax imposed by Chapter 184, 
Article VI, Acts of the Forty-seventh 
Legislature, Regular Session, as 
amended, compiled as Article 7047k, 
Vernon's Annotated Civil Statutes of 
Texas, has been paid or is required 
to be paid. 

Sec. 3. Method of Imposition, Fi
duciary Relationship Established, Leg
islative Intent, Taxes to be in Lieu 
of Any Other Excise Taxes on Items 
Taxed under This Article. 

(a) Every retailer who makes a 
sale or distribution of an item tax
able under this Article in Texas to 
the user shall add the amount of said 
tax to the selling price of such item 
which said tax shall be collected from 
the purchaser or recipient of such 
item at the time of such sale or dis
tribution, and said tax shall be re
ported and paid to the State of Texas 
as hereinafter provided. 

(b) It is the intent of this Article 
that the tax imposed herein shall con
stitute an excise tax imposed on the 
persons using items taxable under this 
Article and the granting of a permit 
to retailers to collect such taxes for 
and in behalf of the State of Texas, 
shall be deemed to establish a fiduci
ary relationship. 

(c) In the event any tax imposed 
upon the sale, distribution, or use of 
any item taxable under this Article 
is in conflict with the Constitution or 
laws of the United States or the Con
stitution of Texas, then it is hereby 
declared to be the intention of this 
Article to impose such tax on the 
first subsequent sale, distribution, or 
use of such item which may be sub
ject to being taxed. 

(d) The excise tax imposed under 
this Article shall be in lieu of any 
other excise tax imposed by the State 

of Texas or any political subdivision 
or instrumentality thereof, upon the 
items taxable under this Article. 

Sec. 4. Promulgation of Rules and 
Regulations by Comptroller. 

The Comptroller is hereby vested 
with power and authority to promul
gate rules and regulations, not incon
sistent with this Article, for the en
forcement of the provisions of this 
Article and the collection of the rev
enues levied hereunder. 

Sec. 5. Payment of Tax Reports 
Required. ' 

(a) Every retailer who shall be re
quired to collect any of the taxes im
posed by this Article upon the sale 
or distribution of any of the items 
taxable under this Article in this 
State, or who shall be required to pay 
the tax levied herein upon any item 
taxable under this Article used by said 
retailer, shall on or before the tenth 
day of each month remit or pay over 
to the State of Texas at the office of 
the Comptroller at Austin, Travis 
County, Texas, ninety-nine per cent 
(99%) of the amount of tax or taxes 
required to be collected during the 
~alendar month immediately preced
mg, and one hundred per cent (100%) 
of the amount of tax or taxes required 
to be paid for items taxable under 
this Article which are used by said 
retailer during said period. Provid
ed, however, that this discount shall 
be allowed only when a retailer files 
the report and pays the amount of 
tax due within the time specified for 
such report and payment, and provid
ed further, that the maximum amount 
of money allowed to be retained by 
any retailer under this discount pro
vision shall not exceed One Thou
sand Dollars ( $1,000) in any one (1) 
month. At the time of payment of the 
tax or taxes due, each retailer shall 
also make and deliver to the Comp
troller at his office in Austin, Travis 
County, Texas a report properly sworn 
to and executed by such retailer, or 
his representative in charge, which 
shall show the date such report was 
executed, the name and address of 
said retailer and the month which the 
report covers, and shall show sepa
rately by units and value in money the 
items taxable unde1· this Article on 
hand at the beginning and end of the 
month and complete information on 
all taxable items handled during the 
month including: value of taxable 
items received in interstate com-
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merce, value of items purchased or 
received in intrastate commerce, re
flecting separately the number of tax
able items and value thereof received 
with the tax paid and the number of 
taxable items and value thereof re
ceived without the tax having been 
paid; the number of taxable items and 
value thereof manufactured or as
sembled in Texas; the number of tax
able items and value thereof sold in 
interstate commerce; the number of 
taxable items and value thereof re
turned to the manufacturers; the 
number of taxable units and value 
thereof lost by fire or other accident; 
the number of taxable items and value 
thereof used for taxable purposes by 
the retailer and his representative, 
and shall include gross value of all 
retail sales of all items taxable under 
this Article. Provided that where a 
retailer has not sold, distributed, or 
used any taxable items during any 
month or part thereof, he shall never
theless file with the Comptroller the 
report required herein . setting ~orth 
such fact or information. Prov1ded, 
further, that the Comptroller m!'Y 
prepare and furnish a form prescrib
ing the order in which the informa
tion required herein shall be set up on 
said monthly report, but the failure of 
any retailer to obtain such form from 
said Comptroller shall be no exc~se 
for the failure to file a report contam
ing all the information req~ired to be 
reported herein. Every reta1ler, at the 
time of making said report, shall at
tach legal tender thereto or make 
proper form of money order- or ex
change payable to the State T~easurer 
in amount of tax for the perwd cov
ered by the report. 

(b) If any retailer shall fail to 
remit proper taxes collected _upon the 
sale or distribution of any 1tem tax
able under this Article, the Comptrol
ler may employ auditors or other per
sons to ascertain the correct amount 
due and if such taxes have not been 
pro~erly remitted and paid to the 
State of Texas, the retailer shall pay 
as additional penalty any reasonable 
expenses incurred by the Comptroller 
in such audit. 

Sec. 6. Penalties for Failure to Pay 
or Misappropriation of Taxes Im
posed. 

(a) All taxes collected hereunder 
by any retailer, or by any director, 
officer, agent, employee, trustee, re
ceiver of such retailer, or by any per-

son, shall be for the use and benefit 
of the State of Texas, and shall be 
paid to the State of Texas as pro
vided in this Article. 

(b) If any such retailer, or any 
director, officer, agent, employee, trus
tee, receiver of such retailer, or any 
person shall willfully fail or refuse 
to pay to the State of Texas any such 
tax funds collected under the provi
sions of this Article, on or before the 
date such payment is due as provided 
by this Article, such retailer or such 
director, officer, agent, employee, 
trustee, receiver of such retailer, or 
such person shall be guilty of a fel
ony and shall be punished by confine
ment in the State penitentiary for not 
more than five ( 5) years, or by con
finement in the county jail for not less 
than one (1) month nor more than 
six ( 6) months, or by a fine of 
not less than One Hundred Dollars 
($100) nor more than Five Thousand 
Dollars ($5,000), or by both such fine 
and imprisonment. 

(c) If any director, officer, agent, 
employee, trustee, receiver of any re
tailer or any person shall fraudu
lently' misapply or convert to his own 
use any tax fund collected for the 
State of Texas under the provisions 
of this Article by such retailer, or 
any director, officer, agent, employee, 
trustee, receiver of such retailer, or 
by such person, which sa!d money 
has come into the possessiOn of or 
that is in the care of or under the 
control of such director, officer, agent, 
employee, trustee, receiver of s~ch 
retailer, or of such person, and wh1ch 
said money is required to be paid to 
the State of Texas under the provi
sions of this Article, such director, 
officer agent, employee, trustee, re
ceiver' of such retailer, or such per
son shall be guilty of a felony and 
upon conviction, shall be punished by 
confinement in the state penitentiary 
for not more than five (5) years, or 
by confinement in the county jail for 
not less than one ( 1) month, nor more 
than six ( 6) months, or by a fine of 
not less than One Hundred Dollars 
($100), nor more than Five Thousand 
Dollars ($5,000), or by both such fine 
and imprisonment. Venue of prosecu
tion under this Section shall be in 
Travis County, Texas, or in the coun
ty in which the offense occurs. 

Sec. 7. Permits Required. 
(a) From and after the o:tfective 

date of this Article, all reta1lers of 
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items taxable under this Article in 
this State now engaged or who desire 
to become engaged in the sale, use or 
distribution of items taxable under 
this Article, shall file a duly acknowl
edged application for a retailer's per
mit, which shall be nonassignable, 
with the Comptroller, said applica
tion to be accompanied by a fee of 
Five Dollars ($5). Said applications, 
to be on a form prescribed by the 
Comptroller, to be furnished upon 
written request, the failure to furnish 
which shall be no excuse for the fail
ure to file the same unless an abso
lute refusal is shown. An application 
shall be filed and a permit obtained 
for each place of business owned or 
operated by a retailer. Said form shall 
set forth the name under which such 
retailer transacts or intends to trans
act such business as retailer, the prin
cipal office, residence, or place of busi
ness in Texas, and if other than an in
dividual, the principal officers of a 
corporation or the members of a part
nership or association and their office, 
street, or post office address. The 
Comptroller may require in said ap
plication such other information as 
he may desire. No retailer shall make 
a sale, use, or distribution of any 
item taxable under this Article until 
such application has been filed and a 
permit has been obtained. 

(b) Upon receipt of the application 
and the bond hereinafter provided for, 
the Comptroller shall issue to every 
retailer a nonassignable, consecu
tively numbered permit authorizing 
the sale, use, or distribution of items 
taxable under this Article in this 
State from the date of the issuance 
of said permit, until and including 
the following August 31st. On or be
fore September 1st of each year, and 
before any retailer shall make a sale, 
use, or distribution of items taxable 
under this Article or engage in sell
ing items taxable under this Article 
in this State after August 31st, an 
application shall be filed and a permit 
obtained for the fiscal year. Said per
mit shall p1·ovide that the same is 
revocable and shall be cancelled upon 
violation of any provisions of this 
Article, or any rule or regulation 
adopted by the Comptroller. If such 
permit is cancelled or suspended, 
said retailer shall not sell, use or dis
tribute items upon which a tax is re
quired to be paid until a new permit is 
granted or the original permit is re
instated. Provided, however, that no 

permit shall be issued or reinstated 
where it appears from a duly verified 
audit made as herein provided by 
an authorized representative of the 
Comptroller that the applicant is de
linquent in the remittance or payment 
of any tax, penalty, or interest under 
the provisions of this Article. 

Sec. 8. Bond Required. 

(a) Before any permit shall be is
sued and before engaging in the sale, 
use or distribution of any item upon 
which a tax is required to be paid, in 
Texas, every retailer shall execute and 
file with the Comptroller a good and 
sufficient surety bond, which shall run 
concurrently with the permit required 
of a retailer to be obtained. The said 
bond shall be signed by the said re
tailer and a good and sufficient surety 
company or companies authorized to 
do business in this State, to be ap
proved by the Comptroller, and in an 
amount to be prescribed by the 
Comptroller but in no event shall said 
bond be less than One Hundred Dol
lars ($100). The said bond shall be 
payable to the State of Texas, and 
conditioned upon the full, complete, 
and faithful performance by the re
tailer of all the conditions and re
quirements imposed upon him by this 
Article, or the rules and regulations 
of the Comptroller promulgated here
under, on a form to be prescribed by 
the Comptroller expressly providing 
for the performance of said obliga
tions, and the remittance and/ or pay
ment at Austin, Travis County, Tex
as, of all taxes collected and required 
to be collected for the use and benefit 
of the State, all taxes due upon the 
use of items taxable under this Ar
ticle by said retailer, and all costs, 
penalties, and interest provided in this 
Article, provided, however, that in any 
event the total of all recoveries under 
such bond for any and all breaches of 
its conditions occurring at any time 
while it remains in force to support 
a permit, shall not for any fiscal 
year exceed the penal sum named 
therein; provided further, that any 
such bond, continuous in form, may 
be, if sufficient and acceptable to the 
Comptroller, continued in effect by a 
renewal certificate, and, if so con
tinued in effect, shall be sufficient to 
support the issuance of any new per
mit, and provided further, that the 
said renewal certificates, as, if and 
when issued, shall have all the force 
and effect of the original bond for 
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the fiscal year for which said renewal 
certificate is issued. The amount of 
any bond- required of any retailer 
shall be fixed by the Comptroller and 
additional bond may be required by 
the Comptroller at any time an ex
isting bond becomes insufficient, un
satisfactory, or unacceptable. How
ever, the retailer may demand a re
duction of his bond after six (6) 
months from the effective date there
of to a sum to be not more than two 
(2) times the highest tax said re
tailer has collected and paid to the 
State for any month during preced
ing six (6) months, but which shal) 
never be less than the minimum afore
said. 

Provided that whenever any person 
imports for his own use in Texas, 
any item taxable under this Article 
and pays the tax to the State of Tex
as forthwith and before said item is 
used in Texas, the Comptroller may 
waive the requirement for furnish
ing bond and obtaining a permit to 
use said item in Texas. 

(b) The Comptroller shall have the 
rtght, if, in his opinion, the amount 
of any existing bond shall become in
sufficient, or any surety on a bond 
shall become unsatisfactory or unac
ceptable, to require the filing of a 
new or an additional bond. When said 
new bond has been furnished, the 
Comptroller shall cancel the bond for 
which said new bond is substituted. 
No recoveries or execution of any 
new bond may be demanded when 
any new permit is issued or revived, 
but no revocation or revival shall 
affect the validity of any bond. 
Should any retailer fail or refuse to 
supply a new or additional bond with
in ten (10) days after demand, said 
retailer's permit shall be cancelled 
by the Comptroller. 

(c) Any surety on any bond fur
nished by any retailer as above pro
vided shall be released and discharged 
from any and all liability to the State 
of Texas accruing on such bond after 
the expiration of thirty (30) days 
from the date upon which such surety 
shall have lodged with the Comptrol
ler written request to be released and 
discharged. Provided, however, that 
such request shall not operate to re
lieve, release, or discharge such sure
ty from any liability already accrued, 
or which shall accrue before the ex
piration of said thirty-day period. The 
Comptroller shall promptly on the re
ceipt of notice of such request notify 

the retailer who furnished such bond, 
and unless such retailer shall within 
fifteen ( 15) days from the date of 
said notice, file with the Comptroller 
a new bond with a surety company 
duly authorized to do business under 
the laws of the State, in the amount 
and form hereinbefore in this Article 
provided, the Comptroller shall pro
ceed to cancel the permit of said re
tailer in the manner herein provided. 
If such new bond shall be furnished 
by said retailer as above provided, 
the Comptroller shall cancel and sur
render the bond for which such new 
bond is substituted. 

(d) In lieu of giving a bond, any 
retailer may deposit in the Suspense 
Account of the State Treasury money 
in the amount of the bond that may 
be required, which shall never be re
leased until a bond is executed in lieu 
thereof, or until the Comptroller has 
made an audit of the retailer's rec
ords and authorized the same released. 
Provided further, that suit may be 
filed against any surety on any bond, 
without first resorting to or exhaust
ing the assets of said retailer, or 
without making said retailer, as prin
cipal obligor in said bond, a party to 
said suit. 

Sec. 9. Amount of Taxes, Penalties, 
Interest and Costs to Constitute Pre
ferred Lien. 

All taxes, penalties, interest and 
costs due by any retailer under the 
provisions of this Article and all taxes 
collected and required to be paid by 
said retailer to the State, shall be se
cured by a preferred lien, first and 
prior to any and all other existing 
liens, contrary or statutory, legal or 
equitable, and regardless of the time 
such liens originated, upon all the per
sonal property of any retailer, devoted 
to or used in his business as a retail
er, which property shall include equip
ment, inventories on hand of every 
kind and character whatsoever used 
or usable in such business, including 
cash on hand and in bank, accounts 
and notes receivable, and any and all 
other personal property of every kind 
and character whatsoever or wher
ever situated devoted to such use. 

Sec. 10. Retention of Records. 
Every retailer shall keep in Texas 

for a period of two (2) years for the 
inspection at all times of the Comp
troller and the Attorney General or 
their authorized representatives, a 
complete record of all purchases and 
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sales of items taxable under this Ar
ticle, and his records shall show the 
date of receipt, the name and address 
of the person from whom purchased, 
to whom sale was made, the means of 
delivery, and the quantity in units and 
value of all such items taxable under 
this Artiele. Also it shall show all 
sales of the same as and when made 
from stocks on hand, or direct from 
the manufacturer. 

Sec. 11. Investigations by Comp
troller Authorized. 

For the purpose of enabling the 
Comptroller, or his authorized repre
sentatives, to determine the amount of 
tax collected and payable to the State 
or to determine whether a tax lia
bility has been incurred, they shall 
have the right to inspect any prem
ises where any items taxable under 
this Article are produced, made, pre
pared, stored, transported, sold or 
offered for sale or exchange, examine 
all of the books and records required 
herein to be kept and any and all 
books and records that may be kept 
incident to the conduct of the busi
ness of said retailer, user, distribu
tor or other person, dealing in or 
possessing any items taxable under 
this Article. For the foregoing pur
poses, said authorized officers shall 
also have the right to remain upon 
said premises for such length of time 
as will be necessary to fully deter
mine said tax liability, or whether a 
tax liability has been incurred. 

Sec. 12. Cancellation of Permits. 
(a) The Comptroller, or any duly 

authorized representative of said 
Comptroller, is hereby authorized to 
cancel, or to refuse the issuance, ex
tension, or reinstatement of any t·e
tailer's permit as provided under the 
terms of this Article to any person 
who has violated or has failed to com
ply with any duly promulgated rule 
and regulation of the Comptroller or 
any of the provisions of this Article, 
including any of the following of
fenses, which may be applicable to 
such permittee: (1) failure or refusal 
to remit or pay to the State of Texas 
any tax levied herein, which said tax 
is shown to have accrued and to be 
owing to said State by a duly verified 
audit made by an authorized repre
sentative of the Comptroller from any 
report filed with said Comptroller or 
from any books or reports required 
to be kept or any books or records 

authorized to be audited by the provi
sions of this Article; (2) failure to 
file any return or report required un
der the provisions of this Article; 
(3) the making and filing with the 
Comptroller any false or incomplete 
return or report required under the 
provisions of this Article; (4) failure 
to keep any books and records for the 
period and in the manner required to 
be kept; (5) the falsifying, destroy
ing, mutilating, removing from the 
State, or secreting any such books 
and records; (6) refusal to permit the 
Comptroller, Attorney General, or 
their authorized representatives to 
inspect, audit, and examine any books 
and records required herein to be 
kept, or any pertinent records that 
may be kept, or to inspect any prem
ises said persons are authorized here
in to inspect; (7) the engaging in 
any business requiring a permit un
der the provisions of this Article, 
without obtaining and possessing a 
valid permit. 

(b) Before any permit may be can
celled or the issuance, reinstatement, 
or extension thereof refused, the 
Comptroller shall give the owner of 
such permit or applicant therefor not 
less than five (5) days notice of a 
hearing at the office of the Comptrol
ler, in Austin, Travis County, Texas, 
granting said owner or applicant an 
opportunity to show cause before 
said Comptroller, or his duly author
ized representative, why such action 
should not be taken. Said notice shall 
be in writing and may be mailed by 
United States registered mail to said 
owner or applicant, at his last known 
address, or may be delivered by a 
representative of the Comptroller to 
said owner or applicant, and no other 
notice shall be necessary. The Comp
troller may prescribe his own rules 
and procedure and evidence for such 
hearings. 

(c) If, after said hearing or op
portunity to be heard, the permit is 
cancelled by the Comptroller, or his 
duly authorized representative, all 
taxes which have been collected or 
which have accrued, although said 
taxes are not then due and payable 
to the State, except by the provisions 
of this Section, shall become due and 
payable concurrently with the cancel
lation of such permit, and the pet·
mittee shall forthwith make a report 
covering the period of time not cov
ered by the preceding reports filed 
by said permittee, and ending with 
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the date of cancellation and shall re
mit and pay to the State of Texas 
all taxes, 'Which have been collected 
and which have accrued from the sale, 
use or distribution of items taxable 
under this Article in this State. 

After being given notice of any 
such order of cancellation, it shall be 
unlawful for any person to continue 
to operate his business under any 
such cancelled permit. 

(d) An appeal from any order of 
the Comptroller, or his duly author
ized representative, cancelling or re
fusing the issuance, extension, or re
instatement of any permit may be 
taken to the District Court of Travis 
County, Texas, by the aggrieved per
mittee or applicant. The trial shall be 
de novo under the same rules as ordi
nary civil suits with the following ex
ceptions, which shall be considered 
literally, viz.: (1) all appeals shall be 
perfected and filed within thirty (30) 
days after the effective date of the 
order, decision, or ruling of the Comp
troller or his duly authorized repre
sentative; (2) such proceedings shall 
have precedence over all other causes 
of a different nature; (3) all cases 
shall be tried within thirty (30) days 
from the filing thereof; (4) the order, 
decision, or ruling of the Comptroller, 
or his duly authorized representative, 
may be suspended or modified by the 
court pending a trial on the merits. 

Sec. 13. Certification of Records 
and Documents. 

(a) If any retailer fails or refuses 
to collect and remit or to pay to the 
Comptroller any tax, penalties, or in
terest within the time and manner 
provided by this Article, and it be
comes necessary to bring suit or to 
intervene in any manner for the es
tablishment or collection of said claim, 
in any judicial proceedings, any re
port filed in the office of the Comp
troller by such retailer or his repre
sentative, or a certified copy thereof 
certified to by the Comptroller or 
Chief Clerk, showing the amount of 
sales of items taxable under this Ar
ticle by such retailer or his repre
sentative, on which such tax, pen
alties, or interest have not been re
mitted or paid to the State or any 
audit made by the Comptroller or his 
representatives, from any books or 
other records required to be kept or 
that may be kept by said retailer, 
when signed and sworn to by such 
representative as being made from 

said books and records of said re
tailer or from any books or records 
of any person from whom such re
tailer has bought, received, delivered 
or sold items taxable under this Ar
ticle, or from the books and records 
of any transportation agency, who 
has transported any of said items, 
such report or audit shall be admis
sible in evidence in such proceedings, 
and shall be prima facie evidence of 
the contents thereof; provided, how
ever, that the prima facie presump
tion of the correctness of said report 
or audit may be overcome, upon trial, 
by evidence adduced by said retailer. 

(b) A certificate under the seal of 
the Comptroller executed by said 
Comptroller or his Chief Clerk, set
ting forth the terms of any order, 
rule, regulation, bond or other instru
ment, referred to in this Article, and 
that the same had been adopted, pro
mulgated and published or executed 
and filed with the Comptroller, and 
was in force and effect at any date or 
during any period specified in such 
certificates, shall be prima facie evi
dence of all such facts and such cer
tificates shall be admitted in evidence 
in any action, civil or criminal, in
volving such order, rule, and regula
tion, and the publication thereof, 
without further proof of such promul
gation, adoption or publication, and 
without further proof of its contents 
and the same provision shall apply to 
any bond or other instrument referred 
to herein. 

Sec. 14. Penalties. 
(a) If any person affected by 

this Article ( 1) shall fail to pay to 
the State of Texas any tax due and 
owing under the provisions of this 
Article, or (2) shal! fail to keep for 
the period of time provided herein any 
books or records required to be kept, 
or (3) shall mutilate, destroy, secrete, 
or remove from this State, any such 
books or records, or ( 4) shall refuse 
to permit the Comptroller, the Attor
ney General, or their authorized rep
resentative to inspect and examine 
any books or records, incident to the 
conduct of his business that may be 
kept, or (5) shall make, deliver to, 
and file with the Comptroller a false 
or incomplete return or report, or ( 6) 
shall refuse to permit the Comptrol!er, 
or his authorized representatives, to 
inspect any premises where items tax
able under this Article are produced, 
made, assembled, stored, transported, 
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sold, or offered for sale or exchange, 
or (7) shall fai! to make and deliver 
to the Comptroller any return or re
port required herein to be made and 
filed or (8) shall fail or refuse to 
comply with any provision of this Ar
ticle or shall violate the same, or 
(9) shall fail to comply with any rule 
and regulation promulgated hereun
der by the Comptroller, or violate the 
same, he shall forfeit to the State of 
Texas as a penalty the sum of not less 
than Twenty-five Dollars ($25) nor 
more than Five Hundred Dollars 
($500). Each day's violation shall con
stitute a separate offense and incur 
another penalty, which, if not paid 
shall be recovered in a suit by the At
torney General in a court of compe
tent jurisdiction in Travis County, 
Texas, or any other court of compe
tent jurisdiction having venue under 
existing venue Statutes. Provided that 
in addition to the penalties shown, if 
any retailer does not make remit
tance for any taxes collected, or pay 
any taxes due the State of Texas by 
said retailer, within the time herein 
prescribed, said retailer shall forfeit 
to the State ten per cent ( 10o/o) of the 
amount due. All past due taxes and 
penalties shall draw interest at the 
rate of six per cent (6o/o) per an
num. 

(b) The venue of any suit, injunc
tion, or other proceeding at law or 
in equity available for the establish
ment or collection of any claim for 
delinquent taxes, penalties, or inter
est accruing hereunder and the en
forcement of the terms and provisions 
of this Article, shall be in a court of 
competent jurisdiction, in Travis 
County, Texas, or in any other court 
having venue under existing venue 
Statutes. 

Sec. 15. Allocation of Revenues. 
All the revenues derived from the 

taxes and fees imposed by this AI·
ticle shall be placed in the General 
Revenue Fund of this State. 

Sec. 16. Additional Penalties. 
(a) Whoever shall make a retail 

sale, distribution, or use of any item 
taxable under this Article upon which 
a tax is required to be paid without 
then and there holding a valid retail
er's permit issued by the Comptroller, 
or (b) whoever as a retailer shall fail 
or refuse to make and deliver to the 
Comptroller a report containing the 
information required to be made and 
delivered to said Comptroller, or (c) 

whoever shall knowingly make and 
deliver to said Comptroller any false 
or incomplete report required to be 
made and delivered to the Comptrol
ler by a retailer, or (d) whoever as 
a retailer shall fail or refuse to keep 
in Texas for the period of time re
quired any books and records required 
to be kept by a retailer, or (e) who
ever shall knowingly make any false 
entry or shall willfully fail to make 
entry in any books and records re
quired to be kept by a retailer, shall 
be guilty of a misdemeanor and upon 
conviction, shall be punished by con
finement in the county jail for not 
less than one (1) month nor more than 
one ( 1) year or by a fine of not less 
than One Hundred Dollars ($100), 
or more than Five Thousand Dollars 
( $5,000), or by both such fine and im
prisonment. In addition to the forego
ing penalties, it is herein provided that 
a misdemeanor conviction for any of 
the above-named offenses shall auto
matically forfeit the right of said con
victed person to obtain a permit as a 
retailer of any item taxable under this 
Article for a period of six ( 6) months 
from the date of such conviction. 

Any person who shall violate, fail 
or refuse to comply with any provi
sion of this Article for which no pen
alty is provided elsewhere herein, or 
shall violate, or fail or refuse to com
ply with any rule or regulation duly 
promulgated by the Comptroller, shall 
be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine 
of not less tha'll Twenty-five Dollars 
( $25) nor more than Two Hundred 
Dollars ( $200). 

ARTICLE XII 

RADIO, TELEVISION, PHONO
GRAPH AND COMPONENT 

PART TAX 
Section 1. Definitions. 
As used in this Article the follow

ing words shall have the following 
meanings unless a different meaning 
clearly appears from the context: 

(a) "Person" shall mean and in
clude any individual, firm, co-partner
ship, joint venture, association, social 
club, fraternal organization, corpo
ration, estate, trust, business trust, 
receiver, assignee for the benefit of 
creditors, trustees, trustee in bank
ruptcy, syndicate, the United States, 
any agency, institution or instrumen
tality of the United States, this State, 
any agency, institution, political sub-
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division or instrumentality of this 
State, or any other group or combina
tion acting as a unit. 

(b) "Comptroller" shall mean the 
Comptroller of Public Accounts of the 
State of Texas. 

(c) "Retailer" shall mean and in
clude every person in this State who 
manufactures, produces, or in any 
other manner acquires or possesses 
any of the items taxable under this 
Article for the purpose of making a 
resale, distribution, or use of the same 
in this State to the user; and it shall 
also include every person in this 
State who ships, transports or imports 
into this State any item taxable under 
this Article and makes the first dis
tribution of, use by, or sale to the 
user of same in this State. 

(d) "Distributor" shall mean and 
include every person other than a re
tailer who engages in the business of 
distributing or selling any item tax
able under this Article within this 
State. If any distributor shall sell, 
use or distribute any item taxable 
under this Article to any person not 
holding a valid permit as required 
by this Article, said distributor shall 
qualify as a retailer and be liable for 
and shall be required to pay over to 
the State, at the time and in the man
ner herein provided for a retailer, the 
tax due on the item taxable under this 
Article. 

(e) "Radios" shall mean the ap
paratus or devices commonly known 
as radios and radio receiving sets and 
shall include any instrument. appara
tus or mechanical contrivance con
structed, assembled or designed to re
ceive oral, mw;;ical and similar sound 
broadcasts transmitted by radio 
broadcasting stations and shall in
clude all sub-assemblies, devices, or 
instruments designed to be used in 
conjunction with other devices which 
when combined will constitute a device 
defined as a radio under this Article. 

(f) "Television Sets" shall mean 
the apparatus or devices commonly 
known and sold as television sets or 
TV sets, and shall include any instru
ment, apparatus or mechanical con
trivance constructed, assembled or 
designed to receive television broad
casts transmitted or projected to 
such sets by television broadcasting 
stations or systems. Television sets 
shall also mean and include all sub
assemblies, devices, or instruments 
for the reproduction of sound and/ or 
visual information from tuning de-

vices or electronic tape recordings; de
vices designed for the amplification 
of sound and/ or visual information 
received or reproduced by such de
vices; one or more units designed to 
be used in conjunction with other de
vices which when combined will con
stitute a device defined as a tele
vision set under this Article. 

(g) "Phonographs" shall mean the 
apparatus or devices, either mechan
ical or electrical, commonly known 
and sold as phonographs, including 
record players, high-fidelity phono
graphs and stereophonic phonographs, 
and shall also include all sub-assem
blies, devices or instruments designed 
for the reproduction of sound from 
tuning devices, recordings of tape, 
records or wire; devices designed for 
the amplification of sound received 
or reproduced by such devices; or one 
or more devices designed to be used 
in conjunction with other devices 
which when combined will constitute 
a device defined as a phonograph 
under this Article. 

(h) "Component part" shall mean 
any mechanical or electronic appara
tus, equipment, device or electronic 
part or combination thereof, and shall 
also include any metal, wood, or plastic 
housing or cabinet built or manufac
tured to contain a radio, television, or 
phonograph, or any other apparatus, 
equipment, device, or part as may be 
used in the assembly, installation, 
maintenance of radios, television sets 
or phonographs as defined under this 
Article. 

(i) "Retail Sale" shall mean any 
transfer, exchange or barter of any 
item taxable under this Article, condi
tional or otherwise, in any manner or 
by any means whatsoever, to the user 
and shall include conditional sales, 
installment lease sales, and any other 
transfer of an item taxable under this 
Article in which the title is retained 
as security for payment of the pur
chase price and is intended to be 
transferred later. It shall also mean 
the first sale or distribution in this 
State to the user of any item taxable 
under this Article which has been im
ported or brought into the State, or 
which has been manufactured, con
structed, produced, or assembled in 
Texas, or acquired in any manner 
without the tax having been previous
ly paid thereon in Texas. 

(j) "Distribution" shall mean and 
include any transaction other than a 
retail sale in which ownership or title 
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to any item taxable under this Article 
is passed to a user. 

(k) "Use" shall mean the keeping 
or retention in this State of any item 
taxable under this Article by the 
user, or the exercise of any right or 
power over any such item incident to 
the ownership thereof. The term "use" 
shall not !nclude the storing, keeping, 
or retentiOn of items taxable under 
this Article in any place of business 
where such items are sold, or offered 
for sale, or demonstrated for sale in 
the regular course of business con
ducted at such places, nor shall the 
said term include items taxable under 
this Article which are crated and 
stored in Texas for sale and delivery 
outside the State of Texas. 

( 1) "Retail Sale Price shall mean 
the actual price, valued in money, 
paid or required to be paid, as a con
sideration in the purchase or acquisi
tion of any item taxable under this 
Article by the user, and without any 
deductions being made therefrom on 
account of cost of materials, labor, 
transportation charges, or any ex
penses whatsoever, including allow
ance for any trade-ins. 

(m) "User" shall mean and include 
every person who purchases, uses or 
acquires in any other manner any 
item taxable under this Article for 
his own use in Texas and who does 
not purchase or acquire same for the 
purpose of resale. 

(n) "State, This State" shall mean 
the State of Texas. 

( o) "In This State, Within This 
State" means within the exterior 
limits of the State of Texas and in
cludes all territory within these limits 
owned by or ceded to the United 
States of America. 

Sec. 2. Radio, Television Set, Phono
graph, Component Part, Excise Tax 
Imposed. 

There is hereby levied and shall be 
imposed upon the sale, distribution, 
or use in this State of radios, tele
vision sets, phonographs and com
ponent parts an excise tax equivalent 
to three per cent ( 3 o/o) of the retail 
price for which such radios, television 
sets, phonographs and component 
parts are sold. 

From and after the effective date 
of this Article every person who im
ports or in any other manner acquires 
for use in Texas a radio, television 
set, phonograph or component part 
upon which said tax has not been 

therefore paid to the State of Texas 
shall, for the purposes of this Article 
be constituted as a !"etailer and shad 
report and pay said tax, equal to 
three per cent (3o/o) of the retail sale 
price thereof, to the State of Texas at 
the time and in the manner herein
after provided. 

It is expr~ssly provided, however, 
that the tax Imposed herein shall not 
apply to (1) radios or component 
parts used or acquired for use by 
police officers or other law enforce
ment agencies to receive short-wave 
broadcasts, (2) radios, television sets, 
phonographs, and component parts as 
defined in this Article used by hold
ers of a valid license or permit that is 
issued by the "Federal Communica
tions Commission" in the operation 
of the equipment for transmission and 
reception as contemplated under the 
terms of said license or permit, and 
( 3) radios installed in new motor 
vehicles upon which a tax imposed 
by Chapter 184, Article VI, Acts of 
the Forty-seventh Legislature, Reg
ular Session, as amended, compiled 
as Article 7047k, Vernon's Annotated 
Civil Statutes of Texas, has been paid 
or is required to be paid. 

Sec. 3. Method of Imposition, Fidu
ciary Relationship Established, Legis
lative Intent, Taxes to be in Lieu of 
Any Other Excise Taxes on Items 
Taxed under This Article. 

(a) Every retailer who makes a 
sale or distribution of an item tax
able under this Artiele in Texas to 
the user shall add the amount of said 
tax to the selling price of such item 
which said tax shall be collected from 
the purchaser or recipient of such 
item at the time of such sale or dis
tribution, and said tax shall be re
ported and paid to the State of Texas 
as hereinafter provided. 

(b) It is the intent of this Article 
that the tax imposed herein shall con
stitute an excise tax imposed on the 
persons using items taxable under this 
Article and the granting of a permit 
to retailers to collect such taxes for 
and in behalf of the State of Texas, 
shall be deemed to establish a fidu
ciary relationship. 

(c) In the event any tax imposed 
upon the sale, distribution, or use of 
any item taxable under this Article 
is in conflict with the Constitution or 
laws of the United States or the Con
stitution of Texas, then it is hereby 
declared to be the intention of this 
Article to impose such tax on the 
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first subsequent sale, distribution, or 
use of such item which may be sub
ject to being taxed. 

(d) The excise tax imposed under 
this Article shall be in lieu of any 
other excise tax imposed by the State 
of Texas or any political subdivision 
or instrumentality thereof, upon the 
items taxable under this Article. 

Sec. 4. Promulgation of Rules and 
Regulations by Comptroller. 

The Comptroller is hereby vested 
with power and authority to promul
gate rules and regulations, not incon
sistent with this Article, for the en
forcement of the provisions of this 
Article and the collection of the rev
enues levied hereunder. 

Sec. 5. Payment of Tax, Reports 
Required. 

(a) Every retailer who shall be 
required to collect any of the taxes 
imposed by this Article upon the sale 
or distribution of any of the items 
taxable under this Article in this 
State, or who shall be required to pay 
the tax levied herein upon any item 
taxable under this Article used by 
said retailer, shall on or before the 
tenth day of each month remit or pay 
over to the State of Texas at the office 
of the Comptroller at Austin, Travis 
County, Texas, ninety-nine per cent 
(99o/o) of the amount of tax or taxes 
required to be collected during the 
calendar month immediately preced
ing, and one hundred per cent (100%) 
of the amount of tax or taxes required 
to be paid for items taxable under 
this Article which are used ·by said 
retailer during said period. Provided, 
however, that this discount shall be 
allowed only when a retailer files the 
report and pays the amount of tax 
due within the time specified for such 
report and payment, and provided fur
ther, that the maximum amount of 
money allowed to be retained by any 
retailer under this discount provi
sion shall not exceed One Thousand 
Dollars ($1,000) in any one month. 
At the time of payment of the tax 
or taxes due, each retailer shall also 
make and deliver to the Comptroller 
at his office in Austin, Travis Coun
ty, Texas, a report properly sworn to 
and executed by such retailer, or his 
representative in charge, which shall 
show the date such report was exe
cuted, the name and address of said 
retailer and the month which the re
port covers, and shall show separately 

by units and value in money the items 
taxable under this Article on hand at 
the beginning and end of the month 
and complete information on all tax
able items handled during the month 
including: value of taxable items re
ceived in interstate commerce, value 
of items purchased or received in 
intrastate commerce, reflecting sep
arately the number of taxable items 
and value thereof received with the 
tax paid and the number of taxable 
items and value thereof received with
out the tax having been paid; the 
number of taxable items and value 
thereof manufactured or assembled 
in Texas; the number of taxable items 
and value thereof sold in interstate 
commerce; the number of taxable 
items and value thereof returned to 
the manufacturer; the number of tax
able units and value thereof lost by 
fire or other accident; the number of 
taxable items and value thereof used 
for taxable purposes by the retailer 
and his representatives, and shall in
clude gross value of all retail sales 
of all items taxable under this Article. 
Provided that where a retailer has not 
sold, distributed, or used any taxable 
items during any month or part there
of, he shall nevertheless file with the 
Comptroller the report required here
in setting forth such fact or informa
tion. Provided, further, that the 
Comptroller may prepare and fur
nish a form prescribing the order in 
which the information required herein 
shall be set up on said monthly re
port, but the failure of any retailer 
to obtain such form from said Comp
troller shall be no excuse for the fail
ure to file a report containing all the 
information required to be reported 
herein. Every retailer, at the time of 
making said report, shall attach legal 
tender thereto or make proper form 
of money order or exchange payable 
to the State Treasu1·er in amount of 
tax for the period covered by the 
report. 

(b) If any retailer shall fail to re
mit proper taxes collected upon the 
sale or distribution of any item tax
able under this Article, the Comptrol
ler may employ auditors or other per
sons to ascertain the correct amount 
due, and if such taxes have not been 
properly remitted and paid to the 
State of Texas, the retailer shall pay 
as additional penalty any reasonable 
expenses incurred by the Comptroller 
in such audit. 
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Sec. 6. Penalties for Failure to 
Pay or Misapvropriation of Taxes 
Imposed. 

(a) All taxes collected hereunder 
by any retailer, or by any director, 
officer, agent, employee, trustee, re
ceiver of such retailer, or by any per
son, shall be for the use and benefit 
of the State of Texas, and shall be 
paid to the State of Texas as provided 
in this Article. 

(b) If any such retailer, or any 
director, officer, agent, employee, 
trustee, receiver of such retailer, or 
any person shall willfully fail or re
fuse to pay to the State of Texas any 
such tax funds collected under the 
provisions of this Article, on or be
fore the date such payment is due as 
provided by this Article, such retailer 
or such director, officer, agent, em
ployee, trustee, receiver of such re
tailer, or such person shall be guilty 
of a felony and shall be punished by 
confinement in the state penitentiary 
for not more than five ( 5) years, or 
by confinement in the county jail for 
not less than one ( 1) month or more 
than six ( 6) months, or by a fine of 
not less than One Hundred Dollars 
($100) nor more than Five Thousand 
Dollars ( $5,000), or by both such fine 
and imprisonment. 

(c) If any director, officer, agent, 
employee, trustee, receiver of any 
retailer, or any person shall fraudu
lently misapply or convert to his 
own use any tax fund collected for 
the State of Texas under the provi
sions of this Article by such retailer, 
or any director, officer, agent, em
ployee, trustee, receiver of such re
tailer, or by such person, which said 
money has come into the possession 
of or that is in the care of or under 
the control of such director, officer, 
agent, employee, trustee, receiver or 
such retailer, or of such person, and 
which said money is required to be 
paid to the State of Texas under the 
provisions of this Article, such direc
tor, officer, agent, employee, trustee, 
receiver of such retailer, or such per
son shall be guilty of a felony and 
upon conviction, shall be punished by 
confinement in the state penitentiary 
for not more than five (5) years, or 
by confinement in the county jail 
for not less than one (1) month, nor 
more than six ( 6) months, or by a 
fine of not less than One Hundred 
Dollars ( $100), nor more than Five 
Thousand Dollars ($5,000), or by both 
such fine and imprisonment. Venue of 

prosecution under this Section shall 
be in Travis County, Texas, or in 
the county in which the offense occurs. 

Sec. 7. Permits Required. 
(a) From and after the effective 

date of this Article, all retailers of 
items taxable under this Article in 
this State now engaged or who desire 
to become engaged in the sale, use or 
distribution of items taxable under 
this Article, shall file a duly acknowl
edged application for a retailer's per
mit, which shall be nonassignable, with 
the Comptroller, said application to be 
accompanied by a fee of Five Dollars 
($5). Said applications to be on a 
form prescribed by the Comptroller, 
to be furnished upon written request, 
the failure to furnish which shall be 
no excuse for the failure to file the 
same unless an absolute refusal is 
shown. An application shall be filed 
and a permit obtained for each place 
of business owned or operated by a 
retailer. Said form shall set forth the 
name under which such retailer trans
acts or intends to transact such busi
ness as retailer, the principal office, 
residence, or place of business in 
Texas, and if other than an individual, 
the principal officers of a corporation 
or the members of a partnership or 
association and their office, street, or 
post office address. The Comptroller 
may require in said application such 
other information as he may desire. 
No retailer shall make a sale, use, or 
distribution of any item taxable under 
this Article until such application has 
been filed and a permit has been ob
tained. 

(b) Upon receipt of the applica
tion and the bond hereinafter provided 
for, the Comptroller shall issue to 
every retailer a nonassignable, conse
cutively numbered permit authoriz
ing the sale, use, or distribution of 
items taxable under this Article in 
this State from the date of the is
suance of said permit, until and in
cluding the following August 31st. On 
or before September 1st of each year, 
and before any retailer shall make 
a sale, use, or distribution of items 
taxable under this Article or engage 
in selling items taxable under this 
Article in this State after August 
31st, an application shall be filed and 
a permit obtained for the fiscal year. 
Said permit shall provide that the 
same is revocable and shall be can
celled upon violation of any provi
sions of this Article, or any rule or 
regulation adopted by the Comp-
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troller. If such permit is cancelled or 
suspended, said retailer shall not sell, 
use or distribute items upon which a 
tax is required to be paid until a new 
permit is granted or the original per
mit is reinstated. Provided, however, 
that no permit shall be issued or re
instated where it appears from a duly 
verified audit made as herein pro
vided by an authorized representative 
of the Comptroller that the applicant 
is delinquent in the remittance or pay
ment of any tax, penalty, or interest 
under the provisions of this Article. 

Sec. 8. Bond Required. 
(a) Before any permit shall be is

sued and before engaging in the sale, 
use or distribution of any item upon 
which a tax is required to be paid, in 
Texas, every retailer shall execute 
and file with the Comptroller a good 
and sufficient surety bond, which shall 
run concurrently with the permit re
quired of a retailer to be obtained. 
The said bond shall be signed by the 
said retailer and a good and sufficient 
surety company or companies author
ized to do business in this State, to be 
approved by the Comptroller, and in 
an amount to be prescribed by the 
Comptroller but in no event shall said 
bond be less than One Hundred Dol
lars ($100). The said bond shall be 
payable to the State of Texas, and 
conditioned upon the full, complete, 
and faithful performance by the re
tailer of all the conditions and re
quirements imposed upon him by this 
Article, or the rules and regulations 
of the Comptroller promulglited here
under, on a form to be prescribed by 
the Comptroller expressly providing 
for the performance of said obliga
tions, and the remittance and I or pay
ment at Austin, Travis County, Texas, 
of all taxes collected and required to 
be collected for the use and benefit 
of the State, all taxes due upon the 
use of items taxable under this Article 
by said retailer, and all costs, penal
ties, and interest provided in this 
Article, provided, however, that in 
any event the total of all recoveries 
under such bond for any and all 
breaches of its conditions occurring 
at any time while it remains in force 
to support a permit, shall not for any 
fiscal year exceed the penal sum 
named therein; provided further, that 
any such bond, continuous in form, 
may be, if sufficient and acceptable 
to the Comptroller, continued in effect 
by a renewal certificate, and, if so 
continued in effect, shall be sufficient 

to support the issuance of any new 
permit, and provided further, that the 
said renewal certificates, as, if and 
when issued, shall have all the force 
and effect of the original bond for the 
fiscal year for which said renewal cer
tificate is issued. The amount of any 
bond required of any retailer shall be 
fixed by the Comptroller and addi
tional bond may be required by the 
Comptroller at any time an existing 
bond becomes insufficient, unsatisfac
tory, or unacceptable. However, the 
retailer may demand a reduction of 
his bond after six (6) months from 
the effective date thereof to a sum 
to be not more than two ( 2) times the 
highest tax said retailer has collected 
and paid to the State for any month 
during the preceding six ( 6) months, 
but which shall never be less than the 
minimum aforesaid. 

Provided that whenever any per
son imports for his own use in Texas, 
any item taxable under this Article 
and pays the tax to the State of Texas 
forthwith and before said item is 
used in Texas, the Comptroller may 
waive the requirement for furnishing 
bond and obtaining a permit to use 
said item in Texas. 

(b) The Comptroller shall have the 
right, if, in his opinion, the amount 
of any existing bond shall become 
insufficient, or any surety on a bond 
shall become unsatisfactory or unac
ceptable, to require the filing of a 
new or an additional bond. When said 
new bond has been furnished, the 
Comptroller shall cancel the bond for 
which said new bond is substituted. No 
recoveries or executions of any new 
bond may be demanded when any new 
permit is issued or revived, but no 
revocation or revival shall affect the 
validity of any bond. Should any re
tailer fail or refuse to supply a new 
or additional bond within ten (10) 
days after demand, said retailer's 
permit shall be cancelled by the Comp
troller. 

(c) Any surety on any bond fur
nished by any retailer as above pro
vided shall be released and discharged 
from any and all liability to the 
State of Texas accruing on such bond 
after the expiration of thirty (30) 
days from the date upon which such 
surety shall have lodged with the 
Comptroller written request to be 
released and discharged. Provided, 
however, that such request shall not 
operate to relieve, release, or dis
charge such surety from any liability 
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already accrued, or which shall ac
crue before thP. expiration of said 
thirty-day period. The Comptroller 
shall promptly on the receipt of notice 
of such request notify the retailer 
who furnished such bond, and unless 
such retailer shall within fifteen (15) 
days from the date of said notice, file 
with the Comptroller a new bond with 
a surety company duly authorized to 
do business under the laws of the 
State, in the amount and form here
inbefore in this Article provided, the 
Comptroller shall proceed to cancel 
the permit of said retailer in the man
ner herein provided. If such new bond 
shall be furnished by said retailer 
as above provided, the Comptroller 
shall cancel and surrender the bond 
for which such new bond is sub
stituted. 

(d) In lieu of giving a bond, any 
retailer may deposit in the Suspense 
Account of the State Treasury money 
in the amount of the bond that may 
be required, which shall never be re
leased until a bond is executed in lieu 
thereof, or until the Comptroller has 
made an audit of the retailer's records 
and authorized the same released. 
Provided, further, that suit may be 
filed against any surety on any bond, 
without first resorting to or ex
hausting the assets of said retailer, 
or without making said retailer, as 
principal obligor in said bond, a party 
to said suit. 

Sec. 9. Amount of Taxes, Penalties, 
Interest and Costs To Constitute Pre
ferred Lien. 

All taxes, penalties, interest and 
costs due by any retailer under the 
provisions of this At·ticle and all taxes 
collected and required to be paid by 
said retailer to the State, shall be se
cured by a preferred lien, first and 
prior to any and all other existing 
liens, contract or statutory, legal or 
equitable, and regardless of the time 
such liens orignated, upon all the 
personal property of any retailer, de
voted to or used in his business as 
a retailer, which property shall in
clude equipment, inventories on hand 
of every kind and character whatso
ever used or usable in such business, 
including cash on hand and in bank, 
accounts and notes receivable, and 
any and all other personal property 
of every kind and character whatso
ever or wherever situated devoted to 
such use. 

Sec. 10. Retention of Records. 
Every retailer shall keep in Texas 

for a period of two (2) years for the 
inspection at all times of the Comp
troller and the Attorney General or 
their authorized representatives, a 
complete record of all purchases and 
sales of items taxable under this 
Article, and his records shall show 
the date of receipt, the name and ad
dress of the person from whom pur
chased, to whom sale was made, the 
means of delivery, and the quantity in 
units and value of all such items tax
able under this Article. Also it shall 
show all sales of the same as and 
when made from stocks on hand, or 
direct from the manufacturer. 

Sec. 11. Investigations by Comp
troller Authorized. 

For the purpose of enabling the 
Comptroller, or his authorized repre
sentatives, to determine the amount 
of tax collected and payable to the 
State or to determine whether a tax 
liability has been incurred, they shall 
have the right to inspect any premises 
where any items taxable under this 
Article are produced, made, prepared, 
stored, transported, sold or offered 
for sale or exchange, examine all of 
the books and records required herein 
to be kept and any and all books 
and records that may be kept incident 
to the conduct of the business of said 
retailer, user, distributor or other 
person, dealing in or possessing any 
items taxable under this Article. For 
the foregoing purposes, said author
ized officers shall also have the right 
to remain upon said premises for such 
length of time as will be necessary to 
fully determine said tax liability, or 
whether a tax liability has been in
curred. 

Sec. 12. Cancellation of Permits. 
(a) The Comptroller, or any duly 

authorized representative of said 
Comptroller, is hereby authorized to 
cancel, or to refuse the issuance, ex
tension, or reinstatement of any re
tailer's permit as provided under the 
terms of this Article to any person 
who has violated or has failed to 
comply with any duly promulgated 
rule and regulation of the Comptroller 
or any of the provisions of this Arti
cle, including any of the following of
fenses, which may be applicable to 
such permittee: ( 1) failure or refusal 
to remit or pay to the State of Texas 
any tax levied herein, which said tax 
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is shown to have accrued and to be 
owing to said State by a duly verified 
audit made by an authorized repre
sentative' of the Comptroller from 
any report filed with said Comptrol
ler or from any books or reports re
quired to be kept or any books or rec
ords authorized to be audited by the 
provisions of this Article; (2) fail
ure to file any return or report re
quired under the provisions of this 
Article; (3) the making and filing 
with the Comptroller any false or in
complete return or report required 
under the provisions of this Article; 
( 4) failure to keep any books and rec
ords for the period and in the manner 
required to be kept; (5) the falsify
ing, destroying, mutilating, removing 
from the State, or secreting any such 
books and records; ( 6) refusal to per
mit the Comptroller, Attorney Gen
eral, or authorized representatives, to 
inspect, audit, and examine any books 
and records required herein to be kept, 
or any pertinent records that may be 
kept, or to insepct any premises said 
persons are authorized herein to in
spect; (7) the engaging in any busi
ness requiring a permit under the 
provisions of this Article, without ob
taining and possessing a valid per
mit. 

(b) Before any permit may be 
cancelled or the issuance, reinstate
ment, or extension thereof refused, 
the Comptrolelr shall give the owner 
of such permit or applicant therefor 
not less than five ( 5) days notice of 
a hearing at the office of the Comp
troller, in Austin, Travis County, 
Texas, granting said owner or ap
plicant an opportunity to show cause 
before said Comptroller, or his duly 
authorized representative, why such 
action should not be taken. Said 
notice shall be in writing and may be 
mailed by United States registered 
mail to said owner or applicant, at his 
last known address, or may be de
livered by a representative of the 
Comptroller to said owner or appli
cant, and no other notice shall be 
necessary. The Comptroller may pre
scribe his own rules and procedure 
and evidence for such hearings. 

(c) If, after said hearing or op
portunity to be heard, the permit is 
cancelled by the Comptroller, or his 
duly authorized representative, all 
taxes which have been collected or 
which have accrued, although said 
taxes are not then due and payable 
to the State, except by the provisions 

of this Section, shall become due and 
payable concurrently with the can
cellation of such permit, and the per
mittee shall forthwith make a report 
covering the period of time not cov
ered by the preceding reports filed by 
said permittee, and ending with the 
date of cancellation and shall remit 
and pay to the State of Texas all 
taxes which have been collected and 
which have accrued from the sale, use 
or distribution of items taxable under 
this Article in this State. 

After being given notice of any 
such order of cancellation, it shall be 
unlawful for any person to continue 
to operate his business under any such 
cancelled permit. 

(d) An appeal from any order of 
the Comptroller, or his duly authorized 
representative, cancelling or refusing 
the issuance, extension, or reinstate
ment of any permit may be taken to 
the District Court of Travis County, 
Texas, by the aggrieved permittee or 
applicant. The trial shall be de novo 
under the same rules as ordinary civil 
suits with the following exceptions, 
which shall be considered literally, 
viz: ( 1) all appeals shall be per
fected and filed within thirty (30) 
days after the effective date of the 
order, decision, or ruling of the Comp
troller or his duly authorized repre
sentative; (2) such proceedings shall 
have precedence over all other causes 
of a different nature; (3) all cases 
shall be tried within thirty (30) days 
from the filing thereof; (4) the order, 
decision, or ruling of the Comptroller, 
or his duly authorized representative, 
may be suspended or modified by the 
court pending a trial on the merits. 

Sec. 13. Certification of Records 
and Documents. 

(a) If any retailer fails or refuses 
to collect and remit or to pay to the 
Comptroller any tax, penalties, or in
terest within the time and manner 
provided by this Article, and it be
comes necessary to bring suit or to 
intervene in any manner for the 
establishment or collection of said 
claim, in any judicial proceedings, 
any report filed in the office of the 
Comptroller by such retailer or his 
representative, or a certified copy 
thereof certified to by the Comptroller 
or Chief Clerk, showing the amount 
of sales of items taxable under this 
Article by such retailer or his repre
sentative, on which such tax, pen
alties, or interest have not been re
mitted or paid to the State or any 
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audit made .by the Comptroller or his 
representatives, from any books or 
other records required to be kept or 
that may be kept by said retailer, 
when signed and sworn to by such 
representative as being made from 
said books and records of said retailer 
or from any books or records of any 
person from whom such retailer has 
bought, received, delivered or sold 
items taxable under this Article, or 
from the books and records of any 
transportation agency, who has trans
ported any of said items, such report 
or audit shall be admissible in evi
dence in such proceedings, and shall 
be prima facie evidence of the con
tents thereof; provided, however, that 
the prima facie presumption of the 
correctness of said report or audit 
may be overcome, upon trial, by evi
dence adduced by said retailer. 

(b) A certificate under the seal 
of the Comptroller executed by said 
Comptroller or his Chief Clerk, 
setting forth the terms of any order, 
rule, regulation, bond or other instru
ment, referred to in this Article, and 
that the same had been adopted, pro
mulgated and published or executed 
and filed with the Comptroller, and 
was in force and effect at any date or 
during any period specified in such 
certificate, shall be prima facie evi
dence of all such facts and such cer
tificates shall be admitted in evidence 
in any action, civil or criminal, in
volving such order, rule, and regula
tion, and the publication thereof, with
out further proof of such promulga
tion, adoption or publication, and 
without further proof of its contents 
and the same provision shall apply 
to any bond or other instrument re
ferred to herein. 

Sec. 14. Penalties. 
(a) If any person affected by this 

Article ( 1) shall fail to pay to the 
State of Texas any tax due and owing 
under the provisions of this Article, 
or (2) shall fail to keep for the 
period of time provided herein any 
books or records required to be kept, 
or (3) shall mutilate, destroy, secrete, 
or remove from this State, any such 
books or records, or ( 4) shall refuse 
to permit the Comptroller, the Attor
ney General, or their authorized rep
resentative to inspect and examine 
any books or records, incident to the 
conduct of his business that may be 
kept, or ( 5) shall make, deliver to, 
and file with the Comptroller a false 
or incomplete return or report, or ( 6) 

shall refuse to permit the Comptroller, 
or his authorized representatives, to 
insepct any premises where items tax
able under this Article are produced, 
made, assembled, stored, transported, 
sold, or offered for sale or exchange, 
or (7) shall fail to make and deliver 
to the Comptroller any return or re
port required herein to be made and 
filed or (8) shall fail or refuse to 
comply with any provision of this 
Article or shall violate the same, or 
(9) shall fail to comply with any rule 
and t·egulation promulgated hereunder 
by the Comptroller, or violate the 
same, he shall forfeit to the State 
of Texas as a penalty the sum of 
not less than Twenty-five Dollars 
($25) nor more than Five Hundred 
Dollars ($500). Each day's violation 
shall constitute a separate offense 
and incur another penalty, which, if 
not paid shall be recovered in a suit 
by the Attorney General in a court 
of competent jurisdiction in Travis 
County, Texas, or any other court of 
competent jurisdiction having venue 
under existing venue Statutes. Pro
vided that in addition to the penalties 
shown, if any retailer does not make 
remittance for any taxes collected, or 
pay any taxes due the State of Texas 
by said retailer, within the time here
in prescribed, said retailer shall for
feit to the State ten per cent (10'1o) 
of the amount due. All past due taxes 
and penalties shall draw interest at 
the rate of six per cent ( 6o/o) per 
annum. 

(h) The venue of any suit, injunc
tion, or other proceeding at law or in 
equity available for the establish
ment or collection of any claim for 
delinquent taxes, penalties, or interest 
accruing hereunder and the enforce
ment of the terms and provisions of 
this Article, shall be in a court of 
competent jurisdiction, in Travis 
County, Texas, or in any other court 
having venue under existing venue 
Statutes. 

Sec. 15. Allocation of Revenues. 
All the revenues derived from the 

taxes and fees imposed by this Article 
shall be placed in the General Revenue 
Fund of this State. 

Sec. 16. Additional Penalties. 
(a) Whoever shall make a retail 

sale distribution, or use of any ttem 
tax~ble under this Article upon which 
a tax is required to be paid without 
then and there holding a valid re
tailer's permit issued by the Comp-
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troller, or (b) whoever as a retailer 
shall fail or refuse to make and de
liver to the Comptroller a report con
taining the information required to 
be made and delivered to said Comp
troller, or, (c) whoever shall know
ingly make and deliver to said Comp
troller any false or incomplete report 
required to be made and delivered to 
the Comptroller by a retailer, or (d) 
whoever as a retailer shall fail or re
fuse to keep in Texas for the period 
of time required any books and rec
ords required to be kept by a retailer, 
or (e) whoever shall knowingly make 
any false entry or shall willfully fail 
to make entry in any books and rec
ords required to be kept by a retailer, 
shall be guilty of a misdemeanor and 
upon conviction, shall be punished by 
confinement in the county jail for not 
less than one ( 1) month nor more 
than one ( 1) year or by a fine of 
not less than One Hundred Dollars 
($100), nor more than Five Thousand 
Dollars ($5,000) or by both such fine 
and imprisonment. In addition to the 
foregoing penalties, it is herein pro
vided that a misdemeanor conviction 
for any of the above-named offenses 
shall automatically forfeit the right 
of said convicted person to obtain a 
permit as a retailer of any item tax
able under this Article for a period 
of six ( 6) months from the date of 
such conviction. 

Any person who shall violate, fail 
or refuse to comply with any provi
sion of this Article for which no pen
alty is provided elsewhere herein, or 
shall violate, or fail or refuse to com
ply with any rule or regulation duly 
promulgated by the Comptroller, shall 
be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine 
of not less than Twenty-five Dollars 
($25) nor more than Two Hundred 
Dollars ($200). 

ARTICLE XIII 
PRECIOUS OR SEMI-PRECIOUS 

STONES; ALL ARTICLES MADE 
OF FUR ON THE HIDE OR 
PELT; ARTICLES MADE OF 

PRECIOUS METALS 
Section 1. Definitions. 
As used in this Article the following 

words shall have the following mean
ings unless a different meaning clear
ly appears from the context: 

(a) "Person" shall mean and include 
any individual, firm, copartnership, 
joint venture, association, social club, 

fraternal organization, corporation, 
estate, trust, business trust, receiver, 
assiguee for the benefit of creditors, 
trustee, trustee in bankruptcy, syndi
cate, the United States, any agency, 
institution or instrumentality of the 
United States, this State, any agency, 
institution, political subdivision or 
instrumentality of this State, or any 
other group or combination acting as 
a unit. 

(b) "Comptroller" shall mean the 
Comptroller of Public Accounts of the 
State of Texas. 

(c) "Retailer" shall mean and in
clude every person in this State who 
manufactures, produces, or in any 
other manner acquires or possesses 
any of the items taxable under this 
Article for the purpose of making a 
resale, distribution, or use of the same 
in this State to the user; and it shall 
also include every person in this State 
who ships, transports or imports into 
this State any item taxable under this 
Article and makes the first distribu
tion of, use by, or sale to the user 
of same in this State. 

(d) "Distributor" shall mean and 
include every person other than a 
retailer who engages in the business 
of distributing or selling any item 
taxable under this Article within this 
State. If any distributor shall sell, 
use or distribute any item taxable 
under this Article to any person not 
holding a valid permit as required by 
this Article, said distributor shall 
qualify as a retailer and be liable for 
and shall be required to pay over to 
the State, at the time and in the man
ner herein provided for a retailer, the 
tax due on the item taxable under 
this Article. 

(e) "Retail Sale" shall mean any 
transfer, exchange or barter of any 
item taxable under this Article, con
ditional or otherwise, in any manner 
or by any means whatsoever, to the 
user and shall include conditional 
sales, installment lease sales, and 
any other transfer of an item taxable 
under this Article in which the title 
is retained as security for payment 
of the purchase price and is intended 
to be transferred later. It shall also 
mean the first sale or distribution in 
this State to the user of any item 
taxable under this Article which has 
been imported or brought into the 
State, or which has been manufac
tured, constructed, produced, or as
sembled in Texas, or acquired in any 
manner without the tax having been 
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previously paid thereon in Texas. 
(f) "Distribution" shall mean and 

include any transaction other than a 
retail sale in which ownership or title 
to any item taxable under this Article 
is passed to a user. 

(g) "Use" shall mean the keeping 
or retention in this State of any item 
taxable under this Article by the 
user, or the exercise of any right or 
power over any such item incident to 
the ownership thereof. The term 
"use" shall not include the storing, 
keeping, or retention of items taxable 
under this Article in any place of 
business where such items are sold, 
or offered for sale, o1· demonstrated 
for sale in the regular course of busi
ness conducted at such places, nor 
shall the said term include items tax
able under this Article which are 
crated and stored in Texas for sale 
and delivery outside the State of 
Texas. 

(h) "Retail Sale Price" shall mean 
the actual price, valued in money, 
paid or required to be paid, as a con
sideration in the purchase or acquisi
tion of any item taxable under this 
Article by the user, and without any 
deductions being made therefrom on 
account of cost of materials, labor, 
transportation charges, or any ex
penses whatsoever, including allow
ance for any trade-ins. 

(i) "User" shall mean and include 
every person who purchases, uses or 
acquires in any other manner any 
item taxable under this Article for 
his own use in Texas and who does 
not purchase or acquire same for 
the purpose of resale. 

(j) "State, This State" shall mean 
the State of Texas. 

(k) "In This State, Within This 
State" means within the exterior lim
its of the State of Texas and includes 
all territory within these limits owned 
by or ceded to the United States of 
America. 

Sec. 2. Precious or Semi-Precious 
Stones; All articles made of fur on 
the hide or pelt; Articles made of 
precious metals. 

There is hereby levied and shall be 
imposed upon the sale, distribution or 
use in this State on all articles com
monly or commercially known as 
"precious or semi-precious stones"; 
all articles made of fur on the hide 
or pelt; articles made of precious 
metals; having a value of in excess of 
Twenty-five Dollars ($25), an excise 

tax equivalent to three per cent (3%) 
of the retail price for which any such 
items are sold. 

From and after the effective date 
of this Article every person who im
ports or in any other manner ac
quires for use in this State any item 
taxable under this Article upon which 
said tax has not theretofore been paid 
to the State of Texas shall for the 
purposes of this Article be considered 
as a retailer and shall report and pay 
said tax equal to three per cent ( 3 o/o) 
of the retail price thereof to the State 
of Texas at the time and in the man
ner hereinafter provided. 

Sec. 3. Method of Imposition, Fi· 
duciary Relationship Established, 
Legislative Intent, Taxes to be in 
Lieu of Any Other Excise Taxes on 
Items Taxed under This Article. 

(a) Every retailer who makes a 
sale or distribution of an item tax
able under this Article in Texas to 
the user shall add the amount of said 
tax to the selling price of such item 
which said tax shall be collected from 
the purchaser or recipient of such 
item at the time of such sale or dis
tribution, and said tax shall be re
ported and paid to the State of Texas 
as hereinafter provided. 

(b) It is the intent of this Article 
that the tax imposed herein shall con
stitute an excise tax imposed on the 
persons using items taxable under th~s 
Article and the p·anting of a permit 
to retailers to collect such taxes for 
and in behalf of the State of Texas, 
shall be deemed to establish a fidu
cim·y relationship. 

(c) In the event any tax imposed 
upon the sale, distribution, or use of 
any item taxable under tins Article 
is in conflict with the Constitution or 
Laws of the United States or the Con
stitution of Texas, then i! is hereby 
declared to be the intention of this 
Article to impose such tax on the first 
subsequent sale,, distribution, ~r use 
of such item which may be subJect to 
being taxed. 

(d) The excise tax _imp_osed under 
this Article shall be m heu of any 
other excise tax imposed by the. ~t~te 
of Texas or any political subdivisiOn 
or instrumentality thereof, upon the 
items taxable under this Article. 

Sec. 4. Promulgation of Rules and 
Regulations by Comptroller. 

The Comptroller is hereby vested 
with power and authority to promul
gate rules and regulations, not in-
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consistent with this Article, for the 
enforcement of the provisions of this 
Article and the collection of the rev
enues levied hereunder. 

Sec. 5. Payment of Tax, Reports 
Required. 

(a) Every retailer who shall be 
required to collect any of the taxes 
imposed by this Article upon the sale 
or distribution of any of the items 
taxable under this Article in this 
State, or who shall be required to 
pay the tax levied herein upon any 
item taxable under this Article used 
by said retailer, shall on or before 
the tenth day of each month remit or 
pay over to the State of Texas at the 
office of the Comptroller at Austin, 
Travis County, Texas, ninety-nine per 
cent (99o/o) of the amount of tax or 
taxes required to be collected during 
the calendar month immediately pre
<'eding, and one hundred per cent 
(100%) of the amount of tax or taxes 
1·eauired to be paid for items taxable 
under thi• Article which are used by 
said retailer during said period. Pro
vided, however, that this discount 
shall be allowed only when a retailer 
files the report and pays the amount 
of tax due within the time specified 
for such report and payment, and 
provided further, that the maximum 
amount of money allowed to be re
tained by any retailer under this dis
count provision shall not exceed One 
Thousand Dollars ($1,000) in any 
one (1) month. At the time of pay
ment of the tax or taxes due, each 
retailer shall also make a!'d deliver 
to the Comptroller at his -office in 
Austin, Travis County, Texas, a re
port properly sworn to and executed 
by such retailer, or his representa
tive in charge, which shall show the 
date such report was executed, the 
name and address of said retailer and 
the month which the report covers, 
and shall show separately by units 
and value in money the items taxable 
under this Article on hand at the be
ginning and end of the month and 
complete information on all taxable 
items handled during the month in
cluding: value of taxable items re
ceived in interstate commerce, value 
of items purchased or received in 
intrastate commerce, reflecting sep
arately the number of taxable items 
and value thereof received with the 
tax paid and the number of taxable 
items and value thereof received with
out the tax having been paid; the 
number of taxable items and value 

thereof manufactured or aSJum bled in 
Texas; the number of taxs.blJ i•.~ms 
and value thereof sold in interstate 
commerce; the number of taxable 
items and value thereof returned to 
the manufacturer; the number of tax
able units and value thereof lust by 
fire or other accident; the number of 
taxable items and value thereof used 
for taxable purposes by the retailer 
and his representatives, and shall in
clude gross value of all retail sales of 
all items taxable under thi3 At·ticle. 
Provided that where a retailer has not 
sold, distributed, or used any taxable 
items during any month or part there
of, he shall nevertheless file with the 
Co!J!ptroller the report required herein 
settmg forth such fact or infonnation 
Provided, further, that the Comp~ 
troller may prepare and fumish a 
form prescribing the order in which 
the information required herein shall 
be set up_ on said monthly report, 
but the failure of any retailer to ob
tain such form from said Comptroller 
shall be no excuse for the failure to 
file a report containing all the in
formation required to be reported 
herein. Every retailer, at the time of 
making said report, shall attach legal 
tender thereto or make proper form 
of money order or exchange payable 
to the State Treasurer in amount of 
tax for the period covered by the re
port. 

(b) If any retailer shall fail to re
mit proper taxes collected upon the 
sale or distribution of any item tax
able under this Article, the Comp
troller may employ auditors or other 
persons to ascertain the correct 
amount due, and if such taxes have 
not been properly remitted and paid 
to the State of Texas, the retailer 
shall pay as additional penalty any 
reasonable expenses incurred by the 
Comptroller in such audit. 

Sec. 6. Penalties for Failure to Pay 
or Misappropriation of Taxes Im
posed. 

(a) All taxes collected hereunder 
by any retailer, or by any director, 
officer, agent, employee, trustee, re
ceiver of such retailer, or by any per
son, shall be for the use and benefit 
of the State of Texas, and shall be 
paid to the State of Texas as pro
vided in this Article. 

. (b) If any such retailer, or any 
director, officer, agent, employee 
trustee, receiver of such retailer, o; 
any person shall willfully fail or re
fuse to pay to the State of Texas any 
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such tax funds collected under the 
provisions of this Article, on or be
fore the date such payment is due as 
provided by this Article, such retailer 
or such director, officer, agent, em
ployee, trustee, receiver of such re
tailer, or such person shall be guilty 
of a felony and shall be punished by 
confinement in the State Penitentiary 
for not more than five ( 5) years, or 
by confinement in the county jail for 
not less than one ( 1) month nor more 
than six ( 6) months, or by a fine of 
not less than One Hundred Dollars 
($100) nor more than Five Thousand 
Dollars ( $5,000), or by both such fine 
and imprisonment. 

(c) If any director, officer, agent, 
employee, trustee, receiver of any re
tailer, or any person shall fraudulent
ly misapply or convert to his own use 
any tax fund collected for the State 
of Texas under the provisions of this 
Article by such retailer, or any direc
tor, officer, agent, employee, trustee, 
receiver of such retailer, or by such 
person, which said money has come 
into the possession of or that is in the 
care of or under the control of such 
director, officer, agent, employee, 
trustee, receiver of such retailer, or 
of such person, and which said money 
is required to be paid to the State 
of Texas under the provisions of this 
Article, such director, officer, agent, 
employee, trustee, receiver of such 
retailer, or such person shall be guilty 
of a felony and upon conviction, shall 
be punished by confinement in the 
State Penitentiary for not more than 
five ( 5) years, or by confinement in 
the county jail for not less than one 
( 1) month, nor more than six ( 6) 
months, or by a fine of not less than 
One Hundred Dollars ($100), nor more 
than Five Thousand Dollars ($5,000), 
or by both such fine and imprison
ment. Venue of prosecution under this 
Section shall be in Travis County, 
Texas, or in the county in which the 
offense occurs. 

Sec. 7. Permits Required. 
(a) From and after the effective 

date of this Article, all retailers of 
items taxable under this Article in 
this State now engaged or who desire 
to become engaged in the sale, use or 
distribution of items taxable under 
this Article, shall file a duly acknowl
edged application for a retailer's per
mit, which shall be nonassignable, 
with the Comptroller, said applica
tion to be accompanied by a fee of 
Five Dollars ($5). Said applications 

to be on a form prescribed by the 
Comptroller, to be furnished upon 
written request, the failure to fur
nish which shall be no excuse for the 
failure to file the same unless an 
absolute refusal is shown. An appli
cation shall be filed and a permit ob
tained for each place of business 
owned or operated by a retailer. Said 
form shall set forth the name under 
which such retailer transacts or in
tends to transact such business as re
tailer, the principal office, residence, 
or place of business in Texas, and if 
other than an individual, the princi
pal officers of a corporation or the 
members of a partnership or associa
tion and their office, street, or post 
office address. The Comptroller may 
require in said application such other 
information as he may desire. No re
tailer shall make a sale, use, or dis
tribution of any item taxable under 
this Article until such application has 
been filed and a permit has been ob
tained. 

(b) Upon receipt of the applica
ticn and the bond hereinafter pro,·ided 
for, the Comptroller shall issue to 
every retailer a nonassignable, con
secutively numbered permit author
izing the sale, use, or distribution of 
items taxable under this Article in 
this State from the date of the is
suance of said permit, until and in
cluding the following August 31st. On 
or before September 1st of each year, 
and before any retailer shall make a 
sale, use, or distribution of items ta~
able under this Article or engage m 
selling items taxable under this Ar
ticle in this State after August 31st, 
an application shall be filed and a 
permit obt~ined for the. fiscal year. 
Said perm1t shall proVlde that the 
same is revocable and shall be ca~
celled upon violation of any provi
sions of this Article, or any rule or 
1 eo;ulalion adopted by the Comptrol
lel~. If such permit is cancelled or 
suspended, said retailer shall not sell, 
use or distribute items upon wh1ch a 
tax is reouired to be paid until a new 
permit is granted or th~ original per
mit is reinstated. Prov1ded, however, 
that no permit shall be issued or re
instated where it appears from a duly 
verified audit made as herein p:o
vided by an authorized representative 
of the Comptroller that the applicant 
is delinquent in the remittance or 
payment of any tax, penalty, or in
terest under the provisions of this 
Article. 
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Sec. 8. Bond Required. 
(a) Before any permit shall be is

sued and before engaging in the sale, 
use or distribution of any item upon 
which a tax is required to be paid, in 
Texas, every retailer shall execute 
and file with the Comptroller a good 
and sufficient surety bond, which shall 
nm concurrently with the permit re
quired of a retailer to be obtained. 
The said bond shall be signed by the 
said retailer and a good and sufficient 
surety company or companies author
ized to do business in this State, to 
be approved by the Comptroller, and 
in an amount to be prescribed by the 
Comptroller but in no event shall said 
bond be less than One Hundred Dol
lars ($100). The said bond shall be 
payable to the State of Texas, and con
ditioned upon the full, complete, and 
faithful performance by the retailer 
of all the conditions and require
ments imposed upon him by this Ar
ticle, o>' the rules and regulations of 
the Comptroller promulgated hereun
der, on a form to be prescribed by the 
Comptroller expressly providing for 
the performance of said obligations, 
and the remittance and/or payment at 
Austin, Travis County, Texas, of all 
taxes collected and required to be col
lected for the use and benefit of the 
State, all taxes due upon the use of 
items taxable under this Article by 
said retailer, and all costs, penalties, 
and interest provided in this Article, 
provided, however, that in any event 
the total of all recoveries under such 
bond for any and all breaches of its 
conditions occurring at any time while 
it remains in force to support a per
mit, shall not for any fiscal year ex
ceed the penal sum named therein; 
provided further, that any such bond, 
continuous in form, may be, if suffi
cient and acceptable to the Comptrol
ler, continued in effect by a renewal 
certificate, and, if so continued in ef
fect, shall be sufficient to support the 
issuance of any new permit, and pro
vided further, that the said renewal 
certificate, as, if and when issued, 
shall have all the force and effect of 
the original bond for the fiscal year 
for which said renewal certificate is 
issued. The amount of any bond re
quired of any retailer shall be fixed 
by the Comptroller and additional 
bond may be required by the Comp
troller at any time an existing bond 
becomes insufficient, unsatisfactory, 
or unacceptable. However, the retailer 
may demand a reduction of his bond 

after six (6) months from the effec
tive date thereof to a sum to be not 
more than two (2) times the highest 
tax said retailer has collected and 
paid to 1 he State for any month dur
ing the preceding six (6) months, but 
which shall never be less than the 
minimum aforesaid. 

Provided that whenever any per
run imports for his own use in Texas, 
any item taxable under this Article 
and pays the tax to the State of Texas 
f<·rthwith and before said item is used 
in Texas, the Comptroller may waive 
the requirement for furnishing bond 
and obtaining a permit to use said 
it~m in Texas. 

(b) The Comptroller shall have the 
right, if, in his opinion, the amount 
of any existing bond shall become 
insufficient, or any surety on a bond 
shall become unsatisfactory or un
acceptable, to require the filing of a 
new or an additional bond. When said 
new bond has been furnished, the 
Comptroller shall cancel the bond for 
which said new bond is substituted. 
No recoveries or execution of any new 
bond may be demanded when any new 
permit is issued or revived, but no 
revocation or revival shall affect the 
validity of any bond. Should any re
tailer fail or refuse to supply a new 
or additional bond within ten (10) 
days after demand, said retailer's per
mit shall be cancelled by the Comp
troller. 

(c) Any surety on any bond fur
nished by any retailer as above pro
vided shall be released and discharged 
from any and all liability to the State 
of Texas accruing on such bond after 
the expiration of thirty (30) days 
from the date upon which such surety 
shall have lodged with the Comptrol
ler written request to be released and 
discharged. Provided, however, that 
such request shall not operate to re
lieve, release, or discharge such sure
ty from any liability already accrued, 
or which shall accrue before the ex
ph·ation of said thirty-day period. The 
Comptroller shall promptly on the re
ceipt of notice of such request notify 
the retailer who furnished such bond, 
and unless such retailer shall within 
fifteen ( 15) days from the date of said 
notice, file with the Comptroller a 
new bond with a surety company duly 
authorized to do business under the 
laws of the State, in the amount and 
form hereinbefore in this Article pro
vided, the Comptroller shall proceed 
t<' cancel the permit of said retailer 
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in the manner herein provided. If such 
new bond shall be furnished by said 
retailer as above provided, the Comp
troller shall cancel and surrender the 
bond for which such new bond is sub
stituted. 

(d) In lieu of giving a bond, any 
retailer may deposit in the Suspense 
Account of the State Treasury money 
in the amount of the bond that may 
be required, which shall never be re
leased until a bond is executed in lieu 
thereof, or until the Comptroller has 
made an audit of the retailer's rec
ords and authorized the same re
leased. Provided further, that suit 
may be filed against any surety on 
an:v bond, without first resorting to 
or exhausting the assets of said re
tailer or without making said re
tailer: as principal obligor in said 
bond, a party to said suit. 

Sec. SA. The permit and bond re
quired under Section 7 and 8 of this 
Article shall not be required from 
any t·etailer, as that term is define.d 
herein, who pays a store tax to th1s 
State and who indicates to the Comp
trolle~ at the time of the payment of 
his store tax that he sells items taxed 
under this Article. 

Sec. 9. Amount of Taxes, Penalties, 
Interest and Costs to Constitute Pre
ferred Lien. 

All taxes, penalties, interest and 
costs due by any retailer under the 
provisions of this Article and all taxes 
collected and required to be paid by 
said retailer to the State, shall be 
secured by a preferred lien, first >:nd 
prior to any and all other ex1stmg 
liens, contract or statutory, legal. or 
equitable, and regardless of the time 
such liens originated, upon all the 
personal property of any retailer, de
voted to or used in his business .as 
a retailer, which property shall m
clude equipment, inven tones on hand 
of every kind and character whatso
ever used or usable in such business, 
including cash on hand and in bank, 
accounts and notes receivable., and 
any and all other personal property 
of every kind and character whatso
ever or wherever situated devoted to 
such usc. 

Sec. 1C. Retention of Records. 
Every retailer shall keep in Texas 

for a period of two (2) years for the 
inspection at all times of the Comp
troller and the Attorney General or 
their authorized representatives, a 

complete record of all purchases and 
sales of items taxable under this Arc 
ticle, and his records shall show the 
date of receipt, the name and address 
of the person from whom purchased, 
to whom sale was made, the means 
of delivery, and the quantity in units 
and value of all such items taxable 
under this Article. Also it shall show 
ali sales of the same as and when 
made from stocks on hand, or direct 
from the manufacturer. 

Sec. 11. Investigations by Comptrol
ler Authorized. 

For the purpose of enabling the 
Comptroller, or his authorized repre
sentatives, to determine the amount 
of tax collected and payable to the 
State or to determine whether a tax 
liability has been incurred, they shall 
have the right to inspect any prem
ises where any items taxable under 
this Article are produced, made, pre
pared, stored, transported, sold or of
fered for sale or exchange, examine 
all of the books and records required 
herein to be kept and any and all 
books and records that may be kept 
incident to the conduct of the busi
ness of said retailer, user, distribu
tor or other person, dealing in or 
possessing any items taxable under 
this A1ticle. For the foregoing pur
poses, said authorized officers shall 
also have the right to remain upon 
said premises for such length of time 
as will be necessary to fully deter
mine said tax liability, or whether a 
tax liability has been incurred. 

Sec. 12. Cancellation of Permits. 
(a) The Comptroller, or any duly 

authorized representative of said 
Comptroller, is hereby authorized to 
cancel, or to refuse the issuance, ex
tension, or reinstatement of any re
tailer's permit as provided under the 
terms of this Article to any person 
who has violated or has failed to com
ply with any duly promulgated rule 
and regulation of the Comptroller or 
any of the provisions of this Article, 
including any of the follmymg of
fenses which may be apphcable to 
such p'ermittee: (1) failure or refusal 
to remit or pay to the State of Texas 
any tax levied herein, which said tax 
is shown to have accrued and to be 
owing to said State by a duly verified 
audit made by an authorized repre
sentative of the Comptroller from 
any report filed with said Comptrol
ler or from any books or reports re-
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quired to be kept or any books or rec
ords authorized to be audited by the 
provisions of this Article; (2) failure 
to file any return or report required 
under the provisions of this Article; 
(3) the making and filing with the 
Comptroller any false or incomplete 
return or report required under the 
provisions of this Article; (4) failure 
to keep any books and records for the 
period and in the manner required to 
be kept; (5) the falsifying, destroy
ing, mutilating, removing from the 
State, or secreting any such books 
and records; ( 6) refusal to permit 
the Comptroller, Attorney General, or 
their authorized representatives, to 
inspect, audit, and examine any books 
and records required herein to be kept, 
or any pertinent records that may be 
kept, or to inspect any premises said 
persons are authorized herein to in
spect; (7) the engaging in any busi
ness requiring a permit under the pro
visions of this Article, without obtain
ing and possessing a valid permit. 

(b) Before any permit may be can
celled or the issuance, reinstatement, 
or extension thereof refused, the 
Comptroller shall give the owner of 
such permit or applicant therefor not 
less than five (5) days notice of a 
hearing at the office of the Comp
troller, in Austin, Travis County, 
Texas, granting said owner or appli
cant an opportunity to show cause 
before said Comptroller, or his duly 
authorized representative, why such 
action should not be taken. Said no
tice shall be in writing and may be 
mailed by United States registered 
mail to said owner or applicant, at his 
last known address, or may be deliv
ered by a representative of the Comp
troller to said owner or applicant, and 
no other notice shall be necessary. 
The Comptroller may prescribe his 
own rules and procedure and evidence 
for such hearings. 

(c) If, after said hearing or oppor
tunity to be heard, the permit is can
celled by the Comptroller, or his duly 
authorized representative, all taxes 
which have been collected or which 
have accrued, although said taxes are 
not then due and payable to the State, 
except by the provisions of this Sec
tion, shall become due and payable 
concurrently with the cancellation of 
such permit, and the permittee shall 
forthwith make a report covering the 
period of time not covered by the pre
ceding reports filed by said permittee, 
and ending with the date of cancella-

tion and shall remit and pay to the 
State of Texas all taxes, which have 
been collected and which have accrued 
from the sale, use or distribution of 
items taxable under this Article in 
this State. 

After being given notice of any 
such order of cancellation, it shall be 
unlawful for any person to continue 
to operate his business under any such 
cancelled permit. 

(d) An appeal from any order of 
the Comptroller, or his duly author
ized representative, cancelling or re
fusing the issuance, extension, or re
instatement of any permit may be 
taken to the District Court of Travis 
County, Texas, by the aggrieved per
mittee or applicant. The trial shall be 
de novo under the same rules as ordi
nary civil suits with the following 
exceptions, which shall be considered 
literally, viz.: (1) all appeals shall be 
perfected and filed within thirty (30) 
days after the effective date of the 
order, decision, or ruling of the Comp
troller or his duly authorized repre
sentative; ( 2) such proceedings shall 
have precedence over all other causes 
of a different nature; (3) all cases 
shall be tried within thirty (30) days 
from the filing thereof; (4) the order, 
decision, or ruling of the Comptroller, 
or bis duly authorized representative, 
may be suspended or modified by the 
court pending a trial on the merits. 

Sec. 13. Certification of Records and 
Documents. 

(a) If any retailer fails or refuses 
to collect and remit or to pay to the 
Comptroller any tax, penalties, or in
terest within the time and manner 
provided by this Article, and it be
comes necessary to bring suit or to 
intervene in any manner for the es
tablishment or collection of said 
claim, in any judicial proceedings, any 
report filed in the office of the Comp
troller by such retailer or his repre
sentative, or a certified copy thereof 
certified to by the Comptroller or 
Chief Clerk, showing the amount of 
sales of items taxable under this Ar
ticle by such retailer or his repre
sentatives, on which such tax, penal
ties, or interest have not been remit
ted or paid to the State or any audit 
made by the Comptroller or his rep
resentative, from any books or other 
records required to be kept or that 
may be kept by said retailer, when 
signed and sworn to by such repre
sentative as being made from said 
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books and records of said retailer or 
from any books or records of any per
son from whom such retailer has 
bought, received, delivered, or sold 
items taxable under this Article, or 
from the books and records of any 
transportation agency, who has trans
ported any of said items, such report 
or audit shall be admissible in evi
dence in such proceedings, and shall 
be prima facie evidence of the con
tents thereof; provided, however that 
the prima facie presumption of the 
correctness of said report or audit 
may be overcome, upon trial, by evi
dence adduced by said retailer. 

(b) A certificate under the seal of 
the Comptroller executed by said 
Comptroller or his Chief Clerk, setting 
forth the terms of any order, rule 
regulation, bond or other instrument: 
referred to in this Article, and that the 
same had been adopted, p1·omulgated 
and published or executed and filed 
with the Comptroller, and was in force 
and effect at any date or during any 
period specified in such certificate, 
shall be prima facie evidence of all 
such facts and such certificates shall 
be admitted in evidence in any action, 
civil or criminal, involving such order, 
rule, and regulation, and the publica
tion thereof, without further proof of 
such promulgation, adoption or pub
lication, and without further proof 
of its contents and the same provision 
shall apply to any bond or other in
strument referred to herein. 

Sec. 14. Penalties. 
(a) If any person affected by this 

Article (1) shall fail to pay to the 
State of Texas any tax due and owing 
under the provisions of this Article, 
or (2) shall fail to keep for the period 
of time provided herein any books or 
records required to be kept, or ( 3) 
shall mutilate, destroy, secrete, or 
remove from this State, any such 
books or records, or ( 4) shall refuse 
to permit the Comptroller, the Attor
ney General, or their authorized rep
resentative to inspect and examine 
any books or records, incident to the 
conduct of his business that may be 
kept, or ( 5) shall make, deliver to, 
and file with the Comptroller a false 
or incomplete return or report, or 
( 6) shall refuse to permit the Comp
troller, or his authorized representa
tives, to inspect any premises where 
items taxable under this Article are 
produced, made, assembled, stored, 
transported, sold, or offered for sale 

or exchange, or (7) shall fail to make 
and deliver to the Comptroller any re
turn or report required herein to be 
made and filed, or ( 8) shall fail or 
refus~ to co.mply with any provision 
of this Article or shall violate the 
same, or (9) shall fail to comply with 
any rule and regulation promulgated 
hereunder by the Comptroller, or vio
late the same, he shall forfeit to the 
State of Texas as a penalty the sum 
of not less than Twenty-five Dollm·s 
( $25) nor more than Five Hundred 
Dollars ($500). Each day's violation 
~hall constitute a separate offense and 
m~ur another penalty, which, if not 
paid shall be recovered in a suit by 
the Attorney General in a court of 
competent jurisdiction in Travis 
County, Texas, or any other court 
of competent jurisdiction having 
venue under existing venue Statutes. 
Provided that in addition to the pen
alties shown, if any retailer does not 
make remittance for any taxes col
lected, or pay any taxes due the State 
of Texas by said retailer, within the 
time herein prescribed, said retailer 
shall forfeit to the State ten per cent 
(lOo/o) of the amount due. All past 
due taxes and penalties shall draw 
interest at the 1·ate of six per cent 
(6o/o) per annum. 

(b) The venue of any suit, injunc
tion, or other proceeding at law or in 
equity available for the establishment 
or collection of any claim for delin
quent taxes, penalties, or interest ac
cruing hereunder and the enforcement 
of the terms and provisions of this 
Article, shall be in a court of com
petent jurisdiction, in Travis County, 
Texas, or in any other court having 
venue under existing venue Statutes. 

Sec. 15. Allocation of Revenues. 
All the revenues derived from the 

taxes and fees imposed by this Article 
shall be placed in the General Revenue 
Fund of this State. 

Sec. 16. Additional Penalties. 
(a) Whoever shall make a retail 

sale, distribution, or use of any item 
taxable under this Article upon which 
a tax is required to be paid without 
then and there holding a valid retail
er's permit issued by the Comptroller, 
or (b) whoever as a retailer shall fail 
or refuse to make and deliver to the 
Comptroller a report containing the 
information required to be made and 
delivered to said Comptroller, or, (c) 
whoever shall knowingly make and 
deliver to said Comptroller any false 
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or incomplete report required to be 
made and delivered to the Comptroller 
by a retailer, or (d) whoever as a 
retailer shall fail or refuse to keep in 
Texas for the period of time required 
any books and records required to be 
kept by a retailer, or (e) whoever 
shall knowingly make any false entry 
or shall willfully fail to make entry 
in any books and records required to 
be kept by a retailer, shall be guilty 
of a misdemeanor and upon convic
tion, shall be punished by confinement 
in the County Jail for not less than 
one (1) month nor more than one (1) 
year or by a fine of not less than One 
Hundred Dollars ($100), or more than 
Five Thousand Dollars ($5,000) or 
by both such fine and imprisonment. 
In addition to the foregoing penalties, 
it is herein provided that a misde
meanor conviction for any of the 
above-named offenses shall automati
cally forfeit the right of said con
victed person to obtain a permit as a 
retailer of any item taxable under this 
Article for a period of six (6) months 
from the date of such conviction. 

Any person who shall violate, fail 
or refuse to comply with any provi
sion of this Article for which no pen
alty is provided elsewhere herein, or 
shall violate, or fail or refuse to com
ply with any rule or regulation duly 
promulgated by the Comptroller, shall 
be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine 
of not less then Twenty-five Dollars 
($25) nor more than Two Hundred 
Dollars ($200). 

ARTICLE XIV 

SULPHUR PRODUCERS TAX 

Section 1. Section 1 of Article III, 
Chapter 184, Acts of the Forty-sev
enth Legislature, 1941, as amended, 
which is compiled as Section 1 of 
Subdivision 40b of Article 7047, Ver
non's Annotated Civil Statutes of 
Texas, is hereby amended so as to 
hereafter read as follows: 

"Section 1. Sulphur Producers. 
" (a) Each person, firm, association, 

or corporation who owns, controls, 
manages, leases, or operates any sul
phur mine, or mines, well, or shafts, 
or who produces sulphur by any 
method, system, or manner within this 
State shall make quarterly, on the 
first day of January, April, July, and 
October of each year, a report to the 
Comptroller in this State, or if such 

person be other than individual, sworn 
to bv its president, secretary, or other 
duly authorized officer on such forms 
as the Comptroller shall prescribe, 
showing the total amount of sulphur 
produced within this State by said 
person during the quarter next pre
ceding, and at the time of making said 
report shall pay to the Treasurer of 
this State an occupation tax for the 
quarter ending on said date an 
amount equal to One Dollar and Three 
Cents ( $1.03) per long ton, or fraction 
thereof, of all sulphur produced by 
said person within the State of Texas 
during said quarter. 

"(b) Each person subject to the 
payment of this tax shall cause to be 
made, kept, and preserved a full 
and complete record of all sulphur 
produced in this State by it, all of 
which record shall be open at all 
times to official inspection and exam
ination by the Comptroller or the At
torney General, or any employee of 
or representative of the Comptroller 
or the Attorney General. Said records 
may be destroyed after three ( 3) 
years from the last entry appearing 
in any such record. Any person fail
ing to keep such record, or records, as 
herein required, shall forfeit to the 
State of Texas as a penalty any sum 
no less than Five Hundred Dollars 
($500) nor more than Five Thousand 
Dollars ( $5,000), payable to the State 
of Texas, and each ten (10) days of 
failure to keep such records shall con
stitute a separate offense and subject 
the offender to additional penalties 
for each such period of failure to 
keep such records. 

" (c) Any person subject to the 
payment of said tax on sulphur fail
ing to pay the tax levied in this 
Article within thirty (30) days after 
same is due and payable shall pay to 
the State as a penalty an additional 
amount equal to ten per cent (10o/o) 
of the taxes due, and such tax and 
penalty shall draw interest at the rate 
of six per cent (6%) per annum from 
the due date until paid. The Attorney 
General or any district or county at
torney at the direction of the Attor
ney General shall bring suit in behalf 
of the State to recover the amount 
of taxes, penalties, and interest past 
due and payable by any person af
fected by this law. The word 'person' 
as used in this law shall include per
sons, firms, partnerships, companies, 
corporations, associations, common 
law trusts, or other concern by what-
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ever name or howsoever organized, 
formed, or created. 

"(d) The Comptroller may require 
such other information and such ad
ditional reports as he may deem ad
visable." 

ARTICLE XV 
ENTERTAINMENT ADMISSIONS 
AND THEATER OCCUPATION 

TAX 
Section 1. Subsection 3, Section 

6, Article III, Chapter 495, Ads of 
the Forty-fourth Legislature, Third 
Called Session, 1936, as last amended 
by Chapter 34, Acts of the Fifty-fifth 
Legislature, 1957, which is compiled 
as Article 7047a-19, Paragraph (3), 
Vernon's Annotated Civil Statutes of 
Texas, is amended to hereafter read 
as follows: 

"(3) There is hereby levied on 
each admission to ente1·tainments such 
as motion pictures, operas, plays and 
like amusements held at a fixed or 
regularly established motion picture 
theater, where the admission charged 
is in excess of One Dollar and Five 
Cents ($1.05) and not more than One 
Dollar and Fifteen Cents ( $1.15) a 
tax of one cent ( 1c) ; and where the 
admission charged is in excess of One 
Dollar and Fifteen Cents ($1.15) a 
tax of two cents (2c) plus one 
cent (1c) on each ten cents (10c) or 
fractional part thereof in excess of 
One Dollar and Twenty-five Cents 
($1.25)." 

Sec. 2. Chapter .35, Acts of the 
Forty-first Legislature, Fifth Called 
Session, 1930, which is compiled as 
Section 22a of Article 7047, Vernon's 
Annotated Civil Statutes of Texas, is 
hereby in all things expressly re
pealed. 

ARTICLE XVI 
ALLOCATION 

Section 1. (a) All revenue, other 
than that part al!ocated for enforce
ment purposes, derived from the tax 
levied by Article III of this Act shall 
be allocated to the Geneml Revenue 
Fund of the State. 

(b) All revenue, other than that 
part allocated for enforcement pur
poses, derived from the tax levied by 
Article VIII of this Act shall be al
located one-fourth (1/4) to the Avail
able School Fund and three-fourth 
(3/4) to the Omnibus Tax Clearance 
Fund. 

(c) All revenue, other than those 
portions allocated for enforcement 

purposes, derived from the taxes 
levied by other Articles of this Act 
shall be allocated as provided specifi
cally in those Articles. 

ARTICLE XVII 
MISCELLANEOUS 

Section 1. Savings Clause. 
All sales, occupation, excise, license 

fees or other taxes, penalties and in
terest accruing to the State of Texas 
prior to the effective date of this Act 
shall not be affected by the passage 
of this Act but shall be and remain 
valid and binding obligations to the 
State of Texas, and all taxes, fines, 
penalties and interest accruing under 
the provisions of prior or existing oc
cupation, excise, or other tax laws are 
hereby expressly preserved and de
clared to be legal and valid obliga
tions to the State of Texas. Neither 
shall the expiration of prior laws 
affect offenses committed or prosecu
tions begun under the terms of prior 
laws, and prosecutions may be con
ducted under the law as it existed at 
the time of the commission of the 
offense. 

Sec. 2. Severability. 
If any provision of this Act, or the 

application thereof to any person or 
circumstance is held invalid, this in
validity shall not affect other provi
sions or applications of this Act 
which can be given effect without the 
invalid provision or application, and 
to this end the provisions of this Act 
are declared severable. 

Sec. 3. Appropriation. 
Whenever any allocation is made by 

this Act for administration to the col
lection agency of the State collecting 
such tax such allocation shall be sub
ject to appropriation by the Legisla
ture; and appropriation by the Legis
lature of such funds or any part 
thereof shall be in lieu of the per
centages allocated by this Act. 

Sec. 4. Repealer. 
(a) Chapter 522, Acts of the 

Fifty-fourth Legislature, Regular Ses
sion, 1955, is hereby expressly re
pealed. Any and all provisions of 
law which now impose a luxury excise 
tax upon the gross receipts from the 
sale of radios and television sets in 
this State are hereby repealed to the 
extent such laws are applicable to 
radios and television sets. 

(b) Subsections (b), (c), (d) and 
(h) of Section 1 and Section 14 of 
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Artir!e XVII, Chapter 184, Acts of 
the Forty-seventh Legislature, Regu
lar Ses!l)on, 1941, as amended, com
piled respectively as Subsections (b), 
(c), (d) and (h) of Article 7065b-1 and 
as Article 7065b-14 of Vernon's An
notated Civil Statutes of Texas, are 
hereby repealed. 

(c) All other Ia ws and parts of 
laws in conflict herewith are hereby 
repealed to the extent of such con
flict only. 

Sec. 5. Emergency. 
The pressing necessity to realize 

additional revenue for the State 
creates an emergency and an impera
tive public necessity that the Consti
tutional Rule requiring bills to be 
read on three several days in each 
House be suspended, and said Rule 
is hereby suspended, and that this Act 
shall take effect and be in force from 
and after September 1, 1959. 

On motion of Senator Fuller and by 
unanimous consent the amendment 
was not read but was explained, it 
being H. B. No. 11 as passed by the 
House and sent to the Senate on July 
24, 1959. 

Senator Fuller offered the follow
ing amendment to the pending 
amendment: 

Amend Article II, Section 2-21-(a), 
paragraph (1), by changing the words 
and figures One Dollar and Fifty 
Cents ($1.50) wherever they appear 
to Two Dollars ( $2.00) and by delet
ing the first paragraph cf subsec
tion 2. 

The amendment to the amendment 
was read and was adopted. 

On motion of Senator Lane the 
amendment by Senator Fuller, as 
amended, was tabled. 

Record of Vote 

Senator Fuller asked to be record
ed as voting "Nay" on the motion to 
table the above amendment as 
amended. 

Senator Parkhouse offered the fol
lowing amendment to the bill: 

Amend Senate Committe Substitute 
for House Bill No. 11, Chapter 10, 
by striking out of Article 10.03 sub
paragraph (2) and inserting in lieu 
thereof the following: 

"(2) Provided, however, that when 
special fuels are used or consumed, or 

are to be used or consumed by a trans
it company ( 1) the greater portion of 
whose business is the transportation 
of persons within the limits of an 
incorporated city or town in convey
ances designed to transport twelve 
(12) or more passengers; (2) which 
holds a franchise from such city or 
town; (3) whose rates are regulated 
by such city or town; and (4) which 
pays such city or town a tax on its 
gross receipts, such transit company 
which possesses the aforementioned 
f~u,r ( 4) characteristics, or any mu
niCipally owned and operated transit 
company, shall be entitled to a re
fund of the taxes levied herein except 
that the one-fourth (l) of the taxes 
levied which is allocated to the Avail
able School Fund by the Constitution 
of the State of Texas shall not be 
refunded." 

"A transit company may obtain 
such refunds by conforming to the re
fund procedure set forth in Article 
10.14 of this Act and by furnishing 
to the Comptroller an affidavit to the 
effect that it possesses the aforemen
tioned four ( 4) characteristics and 
that it has used, or will use, such mo
tor fuel only in the operations of its 
transit vehicles.'' 

The amendment was read. 

Senator Owen offered the follow
ing amendment to the pending amend
ment. 

Amend Parkhouse amendment to 
C. S. for H. B. No. 11 by deleting 
that portion of item No. 4 to the 
comma, therefrom and substitute in 
lieu thereof the following: 

" ( 4) which pays such city or town 
a tax not exceeding one-half of one 
percentum per annum on its gross 
receipts," 

The amendment to the amendment 
was read. 

Senator Willis raised the point of 
order that the amendment by Sena
tor Owen to the pending amendment 
by Senator Parkhouse was not ger
mane to the pending amendment. 

The President overruled the point 
of order. 

On motion of Senator Hardeman 
the amendment by Senator Owen to 
the pending amendment by Senator 
Parkhouse was tabled. 

Question recurred on the amend
ment by Senator Parkhouse. 
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Senator Lane moved to table the 
amendment by S~nator Parkhouse. 

Yeas and nays were demanded. 

The motion to table prevailed by 
the following vote: 

Aikin 
Bradshaw 
Colson 
Crump 
Dies 
Fly 
Hardeman 
Herring 
Hudson 
Kazen 
Krueger 

Baker 
Fuller 
Gonzalez 
Hazlewood 
Parkhouse 

Yeas-22 

Lane 
Martin 
Moffett 
Moore 
Owen 
Ratliff 
Roberts 
Rogers 
Secrest 
Smith 
Weinert 

Nays-9 

Phillips 
Reagan 
Willis 
Wood 

Senator Rogers offered the follow
ing amendment to the bill: 

Amend Chapter 20 of Section 1 of 
the Committee Substitute for H. B. 
No. 11 by adding a new Article to be 
known as Article 20.06 'h and to read 
as follows: 

"Art. 20.06%. Precious or semi
precious stones; all articles made of 
fur on the hide or pelt; articles 
made of precious metals. 

There is hereby levied and shall be 
imposed upon the sale, distribution 
or use in this State on all articles 
commonly or commercially known as 
"precious or semi-precious stones"; 
all articles made of fur on the hide 
or pelt; articles made of precious 
metals; having a value in excess of 
Twenty-five Dollars ( $25), an excise 
tax equivalent to three per cent 
(3%) of the retail price for which 
any such items are sold. 

From and after the effective date of 
this Article every person who im
ports or in any other manner acquires 
for use in this State any item tax
able under this Article upon which 
said tax has not theretofore been 
paid to the State of Texas shall for 
the purposes of this Article be con
sidered as a retailer and shall re
port and pay said tax equal to three 
per cent (3%) of the retail price 

thereof to the State of Texas at the 
time and in the manner hereinafter 
provided. 

ProYided. howe,·er, that a retailer 
who shall be required to collect any 
of the tax imposed by this Article 
upon the sale or distribution of any 
of the items taxable under this Ar
ticle in this State, or who shall be 
required to pay the tax levied herein 
upon any item taxable under this 
Article used by said retailer shall not 
be required to make the report called 
for in Article 20.09 of this Chapter." 

The amendment was read. 

(Senator Aikin in the Chair.) 

Senator Parkhouse moved to table 
the amendment. 

The motion to table was lost. 

Question recurring on the amend
ment by Senator Rogers, the amend
ment was adopted. 

Record of Votes 

Senators Willis, Parkhouse, Baker, 
Owen, Krueger and Reagan asked to 
be recorded as voting "nay'' on the 
adoption of the above amendment. 

Vote on Amendment Number 3 
Reconsidered 

Senator :Martin moved to reconsider 
the vote by which amendment No. 3 
to C. S. H. B. No. 11 by Senator Lane 
was adopted today. 

Senator Phillips moved to table 
the motion to reconsider. 

Question on the motion to table, 
yeas and nays were demanded. 

The motion to table was lost by the 
following vote: 

Baker 
Bradshaw 
Colson 
Crump 
Fly 
Fuller 
Hardeman 

Aikin 
Dies 
Gonzalez 
Herring 

Yeas-14 

Hazlewood 
Lane 
Phillips 
Reagan 
Smith 
Weinert 
Wood 

Nays-17 

Hudson 
Kazen 
Krueger 
Martin 
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Moffett 
Moore 
Owen
Parkhouse 
Ratliff 

Roberts 
Rogers 
Secrest 
Willis 

Question recurring on the motion 
to reconsider the vote by which 
amendment No. 3 was adopted, the 
motion prevailed. 

The Presiding Officer then laid he
fore the Senate amendment No. 3 by 
Senator Lane which was adopted this 
morning. 

Senator Martin offered a substi
tute for amendment No. 3. 

Senator Moore moved the previous 
question on the pending amendment 
and the passage of C. S. H. B. No. 11 
to third reading and the motion was 
duly seconded. 

The previous question failed to be 
ordered by the following vote: 

Dies 
Fuller 
Herring 
Hudson 
Krueger 
Martin 

Aikin 
Baker 
Bradshaw 
Colson 
Crump 
Fly 
Gonzalez 
Hardeman 
Hazlewood 
Kazen 

Yeas-11 

Moore 
Owen 
Parkhouse 
Ratliff 
Roberts 

Nays-20 

Lane 
Moffett 
Phillips 
Reaga!' 
Rogers
Secrest 
Smith 
Weinert 
Willis 
Wood 

Senator Phillips offered an amend
ment to the amendment by Senator 
Martin. 

Senator Martin then withdrew his 
pending amendment. 

Question recurring on the adoption 
of Amendment No. 3, the amendment 
was adopted. 

Record of Votes 

Senators Herring, Krueger, Willis, 
Ratliff and Martin asked to be re
corded as voting "nay" on the adop
tion of Amendment No. 3. 

(President in the Chair.) 

Motion to Reconsider the Vote on 
Amendment Number 5 

Senator Crump moved to reconsider 
the vote by which Amendment No. 5 
was adopted this morning. 

Senator Moore moved the previous 
question on the motion to reconsider 
by Senator Crump and the passage 
of C. S. H. B. No. 11 to third read
ing and the motion was duly second
ed. 

The previous question was ordered 
by the following vote: 

Baker 
Bradshaw 
Dies 
Fly 
Fuller 
Hardeman 
Hazlewood 
Hudson 
Krueger 
Lane 
Martin 

Aikin 
Colson 
Crump 
Gonzalez 
Herring 

Yeas-21 

Moffett 
Moore 
Parkhouse 
Phillips 
Ratliff 
Reagan 
Roberts 
Smith 
Weinert 
Wood 

Nays-10 

Kazen 
Owen 
Rogers 
Secrest 
Willis 

Question recurring on the motion 
to reconsider the vote by which 
Amendment No. 5 was adopted, the 
motion was lost by the following 
vote: 

Baker 
Crump 
Fuller 
Kazen 

Aikin 
Bradshaw 
Colson 
Dies 
Fly 
Gonzalez 
Hardeman 
Hazlewood 
Herring 
Hudson 
Krueger 
Lane 

Yeas-7 

Owen 
Rogers 
Wood 

Nays-24 
Martin 
Moffett 
Moore 
Parkhouse 
Phillips 
Ratliff 
Reagan 
Roberts 
Secrest 
Smith 
Weinert 
Willis 

On motion of Senator Lane and by 
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unanimous consent the caption was 
amended to conform to the body of 
the bill as amended. 

C. S. H. B. No. 11 was passed to 
third reading. 

Record of Vote 

Senator Krueger asked to be re
.corded as voting "nay" on the pas
sage of C. S. H. B. No. 11 to third 
reading. 

Committee Substitute 
House Bill 11 on Third Reading 

Parkhouse 
Phillips 
Ratliff 
Reagan 
Roberts 
Rogers 

Hazlewood 

Secrest 
Smith 
Weinert 
Willis 
Wood 

Nays-2 

Krueger 

Adjournment 

On motion of Senator Hardeman 
the Senate at 7:00 o'clock p.m. ad
jom·ned until 11:00 o'clock a.m. to
mon·ow. 

SIXTH DAY 

(Thursday, July 30, 1959) 

Senator Lane moved that Senate 
Rule 32 and the Constitutional Rule 
requiring bills to be read on three sev
eral days be suspended and that C. S. 
H. B. No. 11 be placed on its thi1·d 
reading and final passage. The Senate met at 11:00 o'clock 

a.m., pursuant to adjournment, and 
The motion prevailed by the fol- was called to order by the President. 

lowing vote: 

Aikin 
Baker 
Bradshaw 
Colson 
Crump 
Dies 
Fly 
Fuller 
Hardeman 
Hazlewood 
Herring 
Hudson 
Kazen 
Lane 
Martin 

Gonzalez 

Yeas-29 

Moffett 
Moore 
Owen 
Parkhouse 
Phillips 
Ratliff 
Reagan 
Roberts 
Rogers 
Secrest 
Smith 
Weinert 
Willis 
Wood 

Nays-2 

Krueger 

The President then laid the bill be
fore the Senate on its third reading 
and final passage. 

The bill was read third time and 
passed by the following vote: 

Aikin 
Baker 
Bradshaw 
Colson 
Crump 
Dies 
Fly 
Fuller 
Gonzalez 

Yeas-29 

Hardeman 
Herdng 
Hudson 
Kazen 
Lane 
Martin 
Moffett 
Moore 
Owen 

The roll was called and the follow
ing senators were present: 

Aikin 
Baker 
Bradshaw 
Crump 
Dies 
Fly 
Fuller 
Gonzalez 
Hardeman 
Hazlewood 
Herring 
Hudson 
Kazen 
Krueger 
Lane 

Martin 
Moffett 
Moore 
Owen 
Parkhouse 
Phillips 
Ratliff 
Reagan 
Roberts 
Rogers 
Secrest 
Smith 
Willis 
Wood 

Colson 

Absent--Excused 

Weinert 

A quorum was announced present. 

Reverend W. H. Townsend, Chap
lain, offered the invocation as follows: 

"Holy Father, as a mother stills her 
child and Thou didst still the storm 
at sea, so speak to us that we be still 
and know that Thou art God. Forgive 
us our sins, and may we behold how 
good and how pleasant it is for breth
ren to dwell together in unity. For 
Christ's sake. Amen." 

On motion of Senator Aikin, and 
by unanimous consent, the reading of 
the Journal of the proceedings of yes
terday was dispensed with and the 
Journal was app1·oved. 


